
 

 
UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

 
FORM 8-K

 
CURRENT REPORT

Pursuant to Section 13 OR 15(d) of the Securities Exchange Act of 1934
 

Date of Report (Date of earliest event reported): January 31, 2024
 

AKERNA CORP.
(Exact name of registrant as specified in its charter)

 
Delaware  001-39096  83-2242651

(State or other jurisdiction
of incorporation)

 (Commission File Number)  (IRS Employer
Identification No.)

 
1550 Larimer Street, #246, Denver, Colorado  80202 

(Address of principal executive offices)  (Zip Code)
 

Registrant’s telephone number, including area code: (888) 932-6537
 
 

(Former name or former address, if changed since last report)
 

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under any of the following provisions
(see General Instruction A.2. below):

 
☒ Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)
 
☐ Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)
 
☐ Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))
 
☐ Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c))
 

Securities registered pursuant to Section 12(b) of the Act:  
 

Title of each class  Trading Symbol(s)  Name of each exchange on which registered
Common Stock, par value $0.0001 per share  KERN  NASDAQ Capital Market
Warrants to purchase Common Stock  KERNW  NASDAQ Capital Market

 
Indicate by check mark whether the registrant is an emerging growth company as defined in Rule 405 of the Securities Act of 1933 (§230.405 of this chapter) or Rule

12b-2 of the Securities Exchange Act of 1934 (§240.12b-2 of this chapter).
 

Emerging growth company ☒
 

If an emerging growth company, indicate by check mark if the registrant has elected not to use the extended transition period for complying with any new or revised
financial accounting standards provided pursuant to Section 13(a) of the Exchange Act. ☐
 
 

 

 



 

 
Item 7.01. Regulation FD Disclosure.
 
As previously disclosed, on January 27, 2023, Akerna Corp., a Delaware corporation (“Akerna”), entered into the Agreement and Plan of Merger with Gryphon Digital Mining,
Inc., a Delware corporation (“Gryphon”) and Akerna Merger Co., a Delaware corporation and wholly-owned subsidiary of Akerna (the “Merger Agreement”).
 
On January 31, 2024, Gryphon entered into binding purchase agreements related to a private placement offering, pursuant to which Gryphon sold 132,172 shares of common
stock of Gryphon for net proceeds of $645,000 at a price per share of $4.88. The individuals who participated in the private placement offering included private investors who
participated in previous funding rounds of Gryphon.
 
In relation to the private placement, Exhibit 99.1 hereto contains unaudited pro forma condensed combined financial information of Akerna giving effect to the Merger and
other related transactions contemplated by the Merger Agreement, and otherwise assumed to have occurred in advance of the Merger and with information showing the impact
of the the private placement on the balance sheet of the combined company following the closing of the merger under the Merger Agreement.
 
The information in this Item 7.01, and Exhibit 99.1 attached hereto, is being furnished and shall not be deemed “filed” for the purposes of Section 18 of the Securities Exchange
Act of 1934, as amended, or otherwise subject to the liabilities of that section, nor shall it be deemed incorporated by reference in any filing under the Securities Act of 1933, as
amended, regardless of any general incorporation language in such filing.
 
Item 9.01. Financial Statements and Exhibits.
 
(d) Exhibits.

 
The following exhibits are filed as part of this report:

 
Exhibit
Number  Description
99.1  Unaudited Pro Forma Condensed Combined Financial Information of Akerna Corp.
   
104  Cover Page Interactive Data File (embedded within the Inline XBRL document)
 
Cautionary Statements Regarding Forward-Looking Statements
 
This Current Report on Form 8-K contains forward-looking statements based upon the current expectations of Gryphon and Akerna. Actual results and the timing of events
could differ materially from those anticipated in such forward-looking statements as a result of these risks and uncertainties, which include, without limitation: (i) the risk that
the conditions to the closing of the proposed transactions are not satisfied; (ii) uncertainties as to the timing of the consummation of the proposed transactions and the ability of
each of Akerna, Gryphon and MJ Acquisition Co. to consummate the proposed merger or asset sale, as applicable; (iii) risks related to Akerna’s ability to manage its operating
expenses and its expenses associated with the proposed transactions pending closing; (iv) risks related to the failure or delay in obtaining required approvals from any
governmental or quasi-governmental entity necessary to consummate the proposed transactions; (v) the risk that as a result of adjustments to the exchange ratio, Akerna
stockholders and Gryphon stockholders could own more or less of the combined company than is currently anticipated; (vi) risks related to the market price of Akerna’s
common stock relative to the exchange ratio of outstanding securities of Akerna at closing; (vii) unexpected costs, charges or expenses resulting from either or both of the
proposed transactions; (viii) potential adverse reactions or changes to business relationships resulting from the announcement or completion of the proposed transactions; (ix)
risks related to the inability of the combined company to obtain sufficient additional capital to continue to advance its business plan; and (x) risks associated with the possible
failure to realize certain anticipated benefits of the proposed transactions, including with respect to future financial and operating results. Actual results and the timing of events
could differ materially from those anticipated in such forward-looking statements as a result of these risks and uncertainties. These and other risks and uncertainties are more
fully described under the heading “Risk Factors” in the proxy statement/prospectus included in the Form S-4 and the periodic filings with the SEC, including the factors
described in the section titled “Risk Factors” in Akerna’s Annual Report on Form 10-K for the year ended December 31, 2022 and Quarterly Report on Form 10-Q for the
quarter ended September 30, 2023, each filed with the SEC, and in other filings that Akerna makes and will make with the SEC in connection with the proposed transactions.
You should not place undue reliance on these forward-looking statements, which are made only as of the date hereof or as of the dates indicated in the forward-looking
statements. Except as required by law, Akerna and Gryphon expressly disclaim any obligation or undertaking to update or revise any forward-looking statements contained
herein to reflect any change in its expectations with regard thereto or any change in events, conditions, or circumstances on which any such statements are based.
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SIGNATURES

 
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned, hereunto duly
authorized.

 
Dated: February 1, 2024 AKERNA CORP.  
  
 By: /s/ Jessica Billingsley
  Name: Jessica Billingsley
  Title: Chief Executive Officer
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EXHIBIT 99.1
 

AKERNA CORP. AND GRYPHON DIGITAL MINING, INC.
UNAUDITED PRO FORMA CONDENSED COMBINED FINANCIAL INFORMATION

 
The following unaudited pro forma condensed combined financial information gives effect to the Merger and other related transactions contemplated by the Merger Agreement,
as may be amended from time to time, or otherwise assumed to have occurred in advance of the Merger as defined and described in Note 1 to this unaudited pro forma
condensed combined financial information. The Merger will be accounted for as a reverse acquisition, with Gryphon being deemed the acquiring company for accounting
purposes in accordance with Financial Accounting Standards Board Accounting Standards Codification Topic 805, Business Combinations, (“ASC 805”).
 
Gryphon was determined to be the accounting acquirer based upon the terms of the Merger and other factors including: (i) Gryphon will retain a majority voting and equity
interest in the combined company, (ii) the Gryphon executive management team will be the management team of the combined company, and (iii) Gryphon’s directors will hold
the largest board of director representation in the combined company.
 
The unaudited pro forma condensed combined balance sheet as of September 30, 2023 assumes that the Merger took place on September 30, 2023 and combines the historical
balance sheets of Akerna and Gryphon as of September 30, 2023. The unaudited pro forma condensed combined statements of operations for the nine months ended September
30, 2023 and the year ended December 31, 2022 assumes that the Merger took place as of January 1, 2022 (the beginning of the earliest period presented) and combines the
historical results of Akerna and Gryphon for the respective periods presented. The historical financial information of Akerna and Gryphon has been adjusted to give pro forma
effect to transaction accounting adjustments. Adjustments are based on information available to management during the preparation of the unaudited pro forma condensed
combined financial information and assumptions that management believes are reasonable and supportable.
 
The unaudited pro forma condensed combined financial information has been prepared for illustrative purposes only and are not necessarily indicative of the financial position
or results of operations in future periods or the results that actually would have been realized had Akerna and Gryphon been a combined organization during the specified
period. The unaudited pro forma condensed combined financial information, including the notes thereto, should be read in conjunction with the Akerna and Gryphon historical
audited financial statements for the year ended December 31, 2022 and the historical unaudited financial statements for the nine months ended September 20, 2023 included in
the prospectus/proxy statement contained in Akerna’s Registration Statement on Form S-4/A as filed with the United States Securities and Exchange Commission on January 8,
2024 (File No. 333-271857).
 
Accounting principles generally accepted in the United States (“GAAP”) require evaluation of certain assumptions, estimates, or determination of financial statement
classifications. The accounting policies of Akerna may materially vary from those of Gryphon due primarily to the fact that Akerna operates in the software as a service
(“SaaS”) industry and Gryphon operates as a digital asset mining operation. During preparation of the unaudited pro forma condensed combined financial information,
management has performed a preliminary analysis of Akerna’s accounting policies and financial statement classifications and is not aware of any material differences in the
application of GAAP between the two companies. Following the acquisition, management will conduct a final review of Akerna’s accounting policies in order to determine if
differences in accounting policies require adjustment or reclassification of Akerna’s results of operations or reclassification of assets or liabilities to conform to Gryphon’s
accounting policies and classifications. As a result of this review, management may identify differences that, when conformed, could materially differ from these unaudited pro
forma condensed combined financial statements.
 



 

 
Unaudited Pro Forma Condensed Consolidated Balance Sheet

September 30, 2023
($ in thousands)

 

  
Pre-Transaction

Adjustments                   
     Settlement and         Transaction Adjustments     

  Akerna   Conversion of   Akerna   Gryphon   Merger      Sale   Pro Forma  
  As Reported   Debt and Stock   As Adjusted   As Reported   Adjustments   Corporate (q)   Transaction (l)   Combined  
Assets                                 

Current assets                                 
Cash  $ 209  $ -(c)(d)  $ 209  $ 1,405  $ 645(m)  $ -  $ 1,850  $ 4,109 
Restricted cash   -   -(c)   -   42   -   -   -   42 
Accounts receivable, net   253   -   253   289   -   -   (253)   289 
Marketable securities   -   -   -   161   -   -   -   161 
Digital asset   -   -   -   1,418   -   -   -   1,418 
Digital assets held for other parties   -   -   -   91   -   -   -   91 
Prepaid expenses & other current

assets   781   -   781   178   -   (170)   (610)   179 
Total current assets   1,243   -   1,243   3,584   645   (170)   987   6,289 

Fixed assets, net   28   -   28   -   -   -   (28)   - 
Mining equipment, net   -   -   -   18,519   -   -   -   18,519 
Capitalized software, net   214   -   214   -   -   -   (214)   - 
Intangible assets, net   1,880   -   1,880   100   -   -   (1,880)   100 
Goodwill   816   -   816   -   178(k)   -   (2,180)   (1,186)
Deposits - net of current portion   -   -   -   420   -   -   -   420 

Total assets  $ 4,181  $ -  $ 4,181  $ 22,623  $ 823  $ (170)  $ (3,315)  $ 24,142 

                                 
Liabilities and stockholders’ equity

(deficit)                                 
Current liabilities                                 

Accounts payable, accrued
expenses and other current
liabilities  $ 4,327  $ -  $ 4,327  $ 2,275  $ 3,909(f)(g)(j)  $ (3,132)  $ (1,195)  $ 6,184 

Deferred revenue   470   -   470   -   -   -   (470)   - 
Digital assets held for other parties   -   -   -   133   -   -   -   133 
Current portion of long-term debt   7,733   (7,733)(d)(e)   -   10,072   -   -   (1,650)   8,422 

Total current liabilities   12,530   (7,733)   4,797   12,480   3,909   (3,132)   (3,315)   14,739 
Long-term debt, noncurrent   850   (850)(a)(e)   -   -   -   -   -   - 

Total liabilities   13,380   (8,583)   4,797   12,480   3,909   (3,132)   (3,315)   14,739 
Stockholders’ equity (deficit)                                 

Series C preferred stock   -   7,733(e)   7,733   -   (7,733)(i)   -   -   - 
Series seed preferred stock   -   -   -   -   -   -   -   - 
Series seed II preferred stock   -   -   -   -   -   -   -   - 
Special voting preferred stock   1,908   (1,908)(b)   -   -   -   -   -   - 
Common stock   1   -(b)   1   2   (1)(h)(i)   -   -   2 
Additional paid-in capital   164,314   1,908(b)   166,222   46,361   (163,194)(h)(i)(k)(m)   -   -   49,389 
Subscription receivable   -   -   -   (25)   -   -   -   (25)
Accumulated other comprehensive

income   295   -   295   -   (295)(i)   -   -   - 
Accumulated deficit   (175,717)   850(a)   (174,867)   (36,195)   168,137(f)(g)(h)(i)(j)   2,962       (39,963)

Total stockholders’ equity
(deficit)   (9,199)   8,583   (616)   10,143   (3,086)   2,962   -   9,403 

Total liabilities and
stockholders’ equity (deficit)  $ 4,181  $ -  $ 4,181  $ 22,623  $ 823  $ (170)  $ (3,315)  $ 24,142 

 
See accompanying notes
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Unaudited Pro Forma Condensed Consolidated Statement of Operations

For the Nine Months Ended September 30, 2023
($ in thousands)

 

      
Pre-Transaction

Adjustments                         
     Disposition of         Transaction Adjustments     

  
Akerna

As Reported   
Net Assets Held

for Sale (n)   
Akerna

As Adjusted   
Gryphon

As Reported   
Merger

Adjustments   
Dissolved Co’s
And Corp (r)   

Sale
Transaction (q)  

Pro Forma
Combined  

Revenue  $ 6,973  $ -  $ 6,973  $ 15,836  $ -  $ (338)  $ (6,635) $ 15,836 
Cost of revenue   2,989   -   2,989   9,542   -   (88)   (2,901)  9,542 
Gross profit   3,984   -   3,984   6,294   -   (250)   (3,734)  6,294 
Operating expenses                                

Product development   2,154   -   2,154   -   -   (72)   (2,082)  - 
Sales and marketing   1,998   -   1,998   -   -   (123)   (1,875)  - 
General and administrative   4,459   -   4,459   2,621   -   (3,564)   (895)  2,621 
Depreciation and amortization   746   -   746   11,906   -   (17)   (730)  11,905 
Realized gain on disposition of

digital asset   -   -   -   (484)   -   -   -  (484)
Impairment of long-lived assets   892   -   892   5,680   -   -   (892)  5,680 

Total operating expenses   10,249   -   10,249   19,723   -   (3,776)   (6,474)  19,722 
Loss from operations   (6,265)   -   (6,265)   (13,429)   -   3,526   2,740  (13,428)
Other income (expense)                                

Interest expense, net   (917)   -   (917)   (530)   917(p)  -   -  (530)
Change in fair value of debt   (864)   -   (864)   (7,607)   863(p)  -   -  (7,608)
Loss on asset disposal   -   -   -   (55)   -   -   -  (55)
Unrealized gain on marketable

securities   -   -   -   -   -   -   -  - 
Realized gain from use of

digital assets   -   -   -   3,809   -   -   -  3,809 
Other income (expense)   9   -   9   193   -   (9)   -  193 

Total other income (expense)   (1,772)   -   (1,772)   (4,190)   1,780   (9)   -  (4,191)
Net loss from continuing

operations before income taxes   (8,037)   -   (8,037)   (17,619)   1,780   3,517   2,740  (17,619)
Income tax benefit on continuing

operations   -   -   -   -   -   -   -  - 
Net loss from continuing

operations   (8,037)   -   (8,037)   (17,619)   1,780   3,517   2,740  (17,619)
(Loss)/Gain from discontinued

operations, net of tax   (115)   115   -   -   -   -   -  - 
Net loss  $ (8,152)  $ 115  $ (8,037)  $ (17,619)  $ 1,780  $ 3,517  $ 2,740 $ (17,619)

                                
Diluted weighted average common

stock outstanding   6,486,669       6,486,669   14,437,279            (s) 18,075,608 
Diluted net loss per share  $ (1.26)      $ (1.24)  $ (1.22)             $ (0.97)
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Unaudited Pro Forma Condensed Consolidated Statement of Operations

For the Year Ended December 31, 2022
($ in thousands)

 
  Pre-Transaction Adjustments      Transaction Adjustments      
    Disposition of               

  
Akerna

As Reported   
Net Assets Held

for Sale (n)   
Akerna

As Adjusted   
 Gryphon

As Reported   
Merger

Adjustments   
Dissolved

Companies (r)   
Sale

Transaction (q)    
Pro Forma
Combined  

Revenue  $ 13,645      $ 13,645  $ 21,723  $ -  $ (1,830)  $ (11,815)   $ 21,723 
Cost of revenue   5,412   -   5,412   12,196   -   (248)   (5,163)   12,197 
Gross profit   8,233   -   8,233   9,527   -   (1,582)   (6,652)   9,526 
Operating expenses                                 

Product development   4,691   -   4,691   -   -   (477)   (4,215)   (1)
Sales and marketing   6,053   -   6,053   -   -   (655)   (5,398)   - 
General and administrative   8,345   -   8,345   5,460   3,909(o)  (304)   (8,041)   9,369 
Depreciation and amortization   5,622   -   5,622   12,536   -   (1,291)   (4,331)   12,536 
Realized gain on disposition of digital

asset   -   -   -   (609)   -   -   -   (609)
Impairment of long-lived assets   38,967   -   38,967   8,704   -   (23,550)   (15,417)   8,704 

Total operating expenses   63,678   -   63,678   26,091   3,909   (26,277)   (37,402)   29,999 
Loss from operations   (55,445)   -   (55,445)   (16,564)   (3,909)   24,695   30,750   (20,473)
Other income (expense)                                 

Interest expense, net   (854)   -   (854)   (1,899)   853(p)  -   -   (1,900)
Change in fair value of debt   (2,884)   -   (2,884)   11,690   2,884(p)  -   -   11,690 
Change in fair value of warrant liability   63   -   63   -   -   (63)   -   - 
Unrealized loss on marketable securities   -   -   -   (1,499)   -   -   -   (1,499)
Gain on extinguishment of debt, net   -   -   -   10,220   -   -   -   10,220 
Gain on termination of merger

agreement   -   -   -   1,734   -   -   -   1,734 
Other income (expense)   (221)   -   (221)   30   -   -   221   30 

Total other income (expense)   (3,896)   -   (3,896)   20,276   3,737   (63)   221   20,275 
Net loss from continuing operations before

income taxes   (59,341)   -   (59,341)   3,712   (172)   24,632   30,971   (198)
Income tax benefit on continuing

operations   716   -   716   (176)   -   (733)   17   (176)
Net loss from continuing operations   (58,625)   -   (58,625)   3,536   (172)   23,899   30,988   (374)
Loss from discontinued operations, net of

tax   (20,432)   20,432   -   -   -   -   -   - 
Net loss  $ (79,057)  $ 20,432  $ (58,625)  $ 3,536  $ (172)  $ 23,899  $ 30,988   $ (374)
Deemed dividends related to convertible

redeemable preferred stock   (956)   -   (956)   -   -   956   -   - 
Net loss attributable to common

stockholders  $ (80,013)  $ 20,432  $ (59,581)  $ 3,536  $ (172)  $ 24,855  $ 30,988   $ (374)
Diluted weighted average common stock

outstanding   2,927,853       2,927,853   20,854,572            (s)  126,617,454)

Diluted net loss per share  $ (27.33)      $ (20.35)  $ 0.17               $ (0.00)

 
 

See accompanying notes
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AKERNA CORP. AND GRYPHON DIGITAL MINING, INC.

NOTES TO UNAUDITED PRO FORMA CONDENSED COMBINED FINANCIAL INFORMATION
 
1. Description of the Merger and Related Transactions
 
The Merger
 
On January 27, 2023, we entered into an agreement and plan of merger as may be amended from time to time (the “Merger Agreement”) with Gryphon Digital Mining, Inc.
(“Gryphon”) and Akerna Merger Co. (“Merger Sub”). Upon the terms and subject to the satisfaction of the conditions provided in the Merger Agreement, including the
approval of the transaction by Akerna’s and Gryphon’s stockholders, Merger Sub will be merged with and into Gryphon (the “Merger”), with Gryphon surviving the Merger as
a wholly-owned subsidiary of Akerna. Upon completion of the Merger, Akerna will change its name to Gryphon Digital Mining, Inc. The closing of the Merger is subject to
customary closing conditions including the required approval of the stockholders of Akerna and Gryphon, the approval of the Nasdaq Capital Market (the “Nasdaq Market”) of
the continued listing of Gryphon after the closing of the Merger and the subsequent closing of the sale of our core software business unit (see below), which requires
stockholder approval, concurrent with the Merger.
 
Following the closing of the Merger, the former Gryphon and Akerna stockholders immediately before the Merger are expected to own approximately 92.5 percent and 7.5
percent, respectively, of the outstanding capital stock on a fully diluted basis. At the closing of the Merger, each outstanding share of Gryphon’s common stock will be
converted into the right to receive a number of shares of common stock of Akerna (“Exchange Ratio”). This Exchange Ratio is based on the capitalization of Akerna including
the number of shares of Akerna common stock, par value $0.0001 per share (“Akerna Common Stock”) as of closing, subject to any adjustments as described in the Merger
Agreement.
 
Each outstanding and unexercised option with respect to Gryphon’s common stock under Gryphon’s stock option plans will be converted into options to purchase a number of
shares of the combined company based on the Exchange Ratio. Each outstanding restricted stock and restricted stock unit (“RSU”) with respect to Gryphon’s common stock
will be converted into restricted stock and RSUs, respectively, to a number of restricted stock and RSUs, respectively, of the combined company based on the Exchange Ratio.
Each outstanding warrant with respect to Gryphon’s common stock will be converted into warrants to purchase a number of shares of the combined company based on the
Exchange Ratio.
 
Akerna’s stockholders will continue to own and hold their existing shares of Akerna Common Stock. Each of Akerna’s outstanding RSUs will fully vest upon closing of the
Merger and the 249,510 shares of Ample exchangeable shares represented by the one share of Special voting preferred stock outstanding will be exchanged for 12,476 shares of
Akerna Common Stock prior to the closing of the Merger. Outstanding warrants to purchase Akerna common stock will remain outstanding.
 
The Sale Transaction
 
On April 28, 2023, we and our wholly-owned subsidiary Akerna Canada Ample Exchange Inc. (“Akerna Exchange”) entered into a securities purchase agreement (the
“Purchase Agreement”) with MJ Acquisition Corp. (“MJ Acquisition”) to sell MJ Freeway LLC (“MJ Freeway”) and Ample Organics Inc. (“Ample”) to MJ Acquisition for a
purchase price of $5.0 million in cash (the “Sale Transaction”). The consideration will be provided in the form of a $1.0 loan payable to MJ Acquisition with cash disbursed to
Akerna upon the signing of the Purchase Agreement that will be forgiven in full upon closing at which time an additional $4.0 million will be disbursed to Akerna. The
purchase price is subject to certain adjustments primarily attributable to variances from target working capital, as defined in the Purchase Agreement, among others. The
Purchase Agreement contains customary representations, warranties and covenants applicable to us and MJ Acquisition including covenants relating to the conduct of the
business of MJ Freeway and Ample through closing of the Sale Transaction and obtaining the approval of our stockholders. Further, the closing of the Sale Transaction is
conditioned on the prior closing of the Merger transaction. The closing of the Sale Transaction is also subject to customary closing conditions including certain matters with
respect to employee retention and contractual matters associated with MJ Freeway’s and Ample’s existing customers, among others.
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In relation to the Sale Transaction discussed in these notes, Akerna and MJ Acquisition Corp. entered into a first amendment to the Purchase Agreement on September 28, 2023,
to a reduced the additional cash to be paid at closing from $4 million to $2 million. In addition, MJ Acquisition Corp. loaned an additional $500,000 to Akerna Corp. on
October 11, 2023, increasing the loan payable from $1.0 million to $1.5 million and making the note convertible at the closing of the Sale Transaction into shares of common
stock of Akerna. Additionally, on November 15, 2023, MJ Acquisition Corp. loaned an additional $150,000 to Akerna increasing the amount payable under the note from
$1,500,000 to $1,650,000, and in relation thereto, Akerna and MJ Acquisition Corp. entered into a second amendment to the Purchase Agreement to reduce the additional cash
to be paid at closing from $2 million to $1.85 million.
 
The Exchange Agreements
 
Concurrent with the signing and in support of the Sale Transaction and the Merger, we and each of the holders of our 2021 Senior Secured Convertible Notes (the “Senior
Convertible Notes”) entered into exchange agreements (the “Exchange Agreements”) whereby the holders would ultimately convert the principal amounts of each of their note
holdings to a level that would represent 19.9 percent, on an individual basis, of the outstanding shares of Akerna Common Stock prior to the closing of the Sale Transaction and
the Merger. Immediately prior to the stockholder vote required for the closing of those transaction, the remaining Senior Convertible Notes outstanding would be converted into
a special class of exchangeable preferred stock (the “Series C Preferred Stock”) to facilitate the required stockholder vote and then be converted into shares of Akerna Common
Stock subject to the Merger. For a limited period, the conversion price of the Senior Convertible Notes was lowered to $1.20 per share from $4.75 per share. On June 14, 2023,
the conversion price was reduced further to $0.50 per share.
 
Sales of Certain Other Business
 
On January 11, 2023, we completed the sale of The NAV People Inc. d.b.a 365 Cannabis (“365 Cannabis”) to 365 Holdco LLC (the “Buyers”) pursuant to a stock purchase
agreement (the “365 SPA”) for (i) cash in the amount of $0.5 million and the (ii) the termination and release of our obligation to the Buyers for contingent consideration in
connection with our original acquisition of 365 Cannabis from the Buyers in 2021 (the “Earn-out Obligation”). In accordance with the 365 SPA, we and the Buyers agreed that
the value of the Earn-out Obligation was $2.3 million for purposes of the sale of 365 Cannabis.
 
On January 31, 2023, we completed the sale of Last Call Analytics (“LCA”), a retail analytics platform and wholly-owned subsidiary of Ample, for cash in the amount of
$0.1 million.
 
The results of operations of 365 Cannabis and LCA are classified as “discontinued operations” in the pro forma condensed combined statements of operations for the year
ended December 31, 2022 and the nine months ended September 30, 2023.
 
Commitment to Terminate Remaining Businesses
 
We pursued sale opportunities for our remaining business units including Veridian, Trellis and Solo, and were ultimately unable to commit to any definitive transactions.
Accordingly, we have communicated with the remaining customers of those businesses that we will discontinue software service and support upon the expiration of existing
contracts, most of which occurred during the first half of 2023 (the “Abandonment”). We have suspended efforts to seek any new revenue generating opportunities and will
only service the existing customers of Viridian, Solo and Trellis in connection with our contractual commitments (see Note 5). During the third quarter of 2023, we completed
the wind down of these businesses in advance of the Merger and the Sale Transaction.
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2. Basis of Presentation
 
The accompanying unaudited pro forma condensed combined financial information was prepared in accordance with GAAP and pursuant to the rules and regulations of
Article 11 of SEC Regulation S-X as amended by the final rule, Release No. 33-10786 “Amendments to Financial Disclosures about Acquired and Disposed Businesses.”
Akerna and Gryphon have concluded that the Merger represents a “business combination” pursuant to ASC 805. Release No. 33-10786 replaces the existing pro forma
adjustment criteria with simplified requirements to depict the accounting for the transaction (“Transaction Accounting Adjustments”), operations and financial position of the
registrant as an autonomous entity (“Autonomous Entity Adjustments”) and option to present the reasonably estimable synergies and dis-synergies and other transaction effects
that have occurred or are reasonably expected to occur (“Management’s Adjustments”). The historical financial information of Akerna and Gryphon has been adjusted to give
pro forma effect to (i) certain Pre-transaction Adjustments including the sales of 365 Cannabis and LCA and the settlement and conversion of debt and stock and
(ii) Transaction Accounting Adjustments and (iii) eliminates the results of Akerna activities that will not continue within the merged entity, which includes the Merger and the
Sale Transaction. Management’s Adjustments reflecting the Abandonment as described in Note 1 are presented below in Note 5.
 
Certain of the Pre-Transaction Adjustments, excluding those attributable to the sales of 365 Cannabis and LCA, are primarily related to (i) the settlement of a substantial portion
of the principal due on the Senior Convertible Notes with a combination of cash sourced from restricted cash and proceeds from the sale of 365 Cannabis and LCA and
conversions into Common Stock in accordance with the Exchange Agreements, (ii) the conversion of any remaining principal balances of the Senior Convertible Notes into
Series C Preferred Stock in advance of the Merger, (iii) the conversion of 249,510 shares of Ample exchangeable shares represented by a single share of special voting
preferred stock outstanding as of December 31, 2022 into 12,476 shares of Common Stock in advance of the Merger and (iv) the immediate vesting of all of Akerna’s
outstanding RSUs into 6,498 shares of Common Stock in connection with the Merger.
 
The unaudited pro forma condensed combined balance sheet as of September 30, 2023 gives effect to the Pre-Transaction Adjustments, the Merger and the Sale Transaction as
if those transactions had been consummated in a sequential manner on September 30, 2023. The unaudited pro forma condensed combined statements of operations for the year
ended December 31, 2022 and the nine months ended September 30, 2023 give effect to the sales of 365 Cannabis and LCA, the Merger and the Sale Transaction as if those
transactions had been consummated in a sequential manner on January 1, 2022, the beginning of the earliest period presented.
 
Based on Gryphon’s preliminary review of Gryphon’s and Akerna’s summary of significant accounting policies, the nature and amount of any adjustments to the historical
financial statements of Akerna to conform its accounting policies to those of Gryphon are not expected to be material. Upon closing of the Merger, further review of Akerna’s
accounting policies may result in additional revisions to Akerna’s accounting policies to conform to those of Gryphon.
 
For accounting purposes, Gryphon is considered to be acquiring Akerna and the Merger is expected to be accounted for as a “reverse acquisition” in accordance with ASC 805.
Gryphon is considered the accounting acquirer even though Akerna will be the issuer of the common stock in the Merger. To determine the accounting for this transaction under
GAAP, a company must assess whether an integrated set of assets and activities should be accounted for as an “acquisition of a business” or an “asset acquisition.” The
guidance requires an initial screen test to determine if substantially all of the fair value of the gross assets acquired is concentrated in a single asset or group of similar assets. If
that screen test is met, the operations acquired are not a business. The initial screen test is not met as there is no single asset or group of similar assets for Akerna that will
represent a significant majority in this acquisition. In addition, as of the Merger but immediately prior to the Sale Transaction, Akerna will have an organized workforce that
significantly contributes to its ability to create output. As such, the acquisition is expected to be classified as a reverse acquisition.
 
The unaudited pro forma condensed combined financial information is based on assumptions and adjustments that are reasonable and supportable. Key assumptions include the
estimated equity consideration to be acquired, which will be impacted by changes in the capitalization of Gryphon and Akerna, changes in the share price of Akerna, and
transaction costs to be incurred. Accordingly, the pro forma adjustments are preliminary, subject to further revision as additional information becomes available and additional
analyses are performed and have been made solely for the purpose of providing unaudited pro forma condensed combined financial information. Differences between these
preliminary estimates and the final acquisition accounting, expected to be completed after the closing of the transaction, will occur and these differences could have a material
impact on the accompanying unaudited pro forma condensed combined financial information and the combined company’s future results of operations and financial position.
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3. Preliminary Purchase Price
 
The accompanying unaudited pro forma condensed financial information reflects an estimated purchase price of approximately $2.2 million, which consists of the following (in
thousands except for per share amounts):
 

  

As of
September 30,

2023  
Value of equity of the combined company owned by Akerna equity holders(1)  $ 2,205 
Other   — 

Total preliminary purchase price  $ 2,205 

 
(1) Determined as follows:
 
Akerna Corp. common stock outstanding as of September 30, 2023   10,002 
Unvested restricted stock units   6 
Exchange of special voting preferred stock(2)   12 
Estimated number of shares to be owned by Akerna equity holders   10,021 
Estimated purchase price (based on closing price of Akerna on 9/29/2023)  $ 0.220 
Fair value of shares of the combined company  $ 2,205 
Fair value of the warrants of the combined company   — 
Fair value of the shares and warrants of the combined company  $ 2,205 

 
(2) Number of common shares issued in connection with Ample exchangeable shares is determined as follows:
 
Exchangeable shares outstanding   249,504 
Exchange ratio   1 for 20 
Common equivalent at exchange rate of 1 for 20   12,476 

 
Preliminary purchase price allocation:    

Cash  $ (109)
Accounts receivable, net   253 
Prepaid expenses and other current assets   610 
Fixed assets, net   28 
Capitalized software   214 
Intangible assets, net   1,880 
Goodwill   994 
Accounts payable, accrued expenses and other current liabilities   (1,195)
Deferred revenue   (470)

Net assets acquired  $ 2,205 

 
The allocation of the estimated purchase price is preliminary because the Merger has not yet been completed. The final determination of the purchase price allocation is
anticipated to be completed as soon as practicable after closing of the Merger and will be based on the fair values of the assets acquired and liabilities assumed as of the Merger
closing date.
 
The pro forma statement of operations for the year ended December 31, 2022 include transaction costs of $2.2 million and $0.50 million incurred by Akerna and Gryphon,
respectively, in connection with the Merger and recorded as expense in their respective condensed consolidated statements of operations for the year ended December 31, 2022.
Such transaction costs are not expected to recur.
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4. Pro Forma Adjustments
 
The pro forma adjustments included in the unaudited pro forma condensed combined balance sheets as of September 30, 2023 are as follows:
 
Pre-Transaction Adjustments — Settlement and Conversion of Debt and Stock

 
(a) Represents the downward adjustment of the Senior Convertible Notes from their fair value to their carrying value for $1.0 million in advance of certain repayments

and conversions.
 

(b) Represents the conversion of 249,504 Ample exchangeable shares (represented by one share of Special voting preferred stock) into 12,476 shares of Akerna Common
Stock in advance of the closing of the Merger resulting in a reclassification within stockholders’ deficit of $1.9 million.

 
(c) This entry was not needed at Q3

 
(d) This entry was not needed at Q3

 
(e) To reflect the conversion of the remaining $7.7 million of principal outstanding on the Senior Convertible Notes into shares of Series C preferred stock in order to

facilitate the stockholder approval of the Merger and the Sale Transaction.
 
Transaction Accounting Adjustments (Balance Sheet)

 
(f) To accrue for the estimated merger-related transaction costs of $2.2 million consisting of advisory fees, legal and accounting fees and other expenses to be incurred by

Akerna prior to closing of the Merger.
 

(g) To accrue for estimated transaction success bonuses and severance costs of $1.2 million in accordance with employment and related agreements that were executed in
advance of the Merger for certain Akerna employees.

 
(h) Represents the estimated purchase consideration values of $2.2 million based on Akerna’s equity to be acquired, utilizing Akerna’s closing stock price of $0.22 per

share as of September 30, 2023.
 

(i) To eliminate Akerna’s historical stockholders’ deficit balances including the accumulated deficit.
 

(j) To accrue for the estimated transaction costs of $0.750 million to be incurred by Gryphon.
 

(k) To recognize incremental goodwill of $0.2 million in connection with the Merger being classified as a business combination.
 

(l) To reflect the Sale Transaction and receipt of cash from MJ Acquisition in exchange for the net assets of MJ Freeway and Ample.
 

(m) On January 31, 2024, Gryphon entered into binding purchase agreements related to a private placement offering, pursuant to which Gryphon sold 132,172 shares of
common stock of Gryphon for net proceeds of $645,000 at a price per share of $4.88. The individuals who participated in the private placement offering included
private investors who participated in previous funding rounds of Gryphon.

 
The pro forma adjustments included in the unaudited pro forma condensed combined statements of operations for the year ended December 31, 2022 and the nine months
ended September 30, 2023 are as follows:

 
(n) To eliminate the net gain (loss) from discontinued operations associated with 365 Cannabis and LCA prior to their sale in January 2023.

 
(o) To accrue for the estimated merger-related transaction costs consisting of advisory fees, legal and accounting fees of Akerna ($2.0 million) and Gryphon

($0.750 million) and estimated transaction success bonuses and severance costs of $1.2 million in accordance with employment and related agreements that were
executed in advance of the Merger for certain Akerna employee.
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(p) To eliminate interest expense of $0.8 million and $0.9 million and change in fair value of convertible notes of $2.9 million and $0.9 million for the year ended

December 31, 2022 and the nine months ended September 30, 2023, respectively, related to the Senior Convertible Notes which will be converted to Akerna Common
Stock concurrent with the closing of the Merger.

 
(q) To eliminate the revenues and direct expenses associated with MJ Freeway and Ample which will not be continuing as a result of the Sale Transaction.

 
(r) To eliminate the results of companies fully wound down and dissolved in the third quarter of 2023 (Trellis, Solo and Viridian). Also to eliminate results associated with

Akerna corporate activities that will not cease at the time of the Merger.
 

(s) The weighted average shares outstanding for the year ended December 31, 2022 and the six months ended June 30, 2023, respectively, have been calculated as if the
Merger occurred on January 1, 2022 calculated as the sum of (i) Akerna’s weighted average shares outstanding as of December 31, 2022 and September 30, 2023,
respectively, (ii) the pre-Merger conversion of Ample exchangeable shares, (iii) the immediate vesting of Akerna’s outstanding RSUs, (iv) shares converted in
connection with the Exchange Agreement, (v) shares issued upon the redemption of the Series C preferred stock and (vi) common shares issued to Gryphon’s
stockholder in connection with the Merger. As the combined company is in a net loss position for both periods presented, any adjustment for potentially dilutive
securities would be anti-dilutive. Accordingly, the amounts for basic and diluted loss per share are the same. The determination of the weighted average shares
outstanding for the periods presented is provided as follows:

 

  

Year Ended
December 31,

2022   

Nine Months
Ended

September 30,
2023  

Akerna common shares outstanding   4,602,780   10,002,018 
Conversion of Ample exchangeable shares   14,284   12,476 
Immediate vesting of Akerna RSUs   11,086   6,498 
Shares converted under the Exchange Agreement   1,164,251   6,460,000 
Sub-total prior to Series C preferred stock redemption   5,792,401   16,480,992 

         
Total shares outstanding necessary to provide for 39.8% ownership by the Series C preferred stockholders   9,621,929   27,377,063 
Less: Common shares held by existing stockholders prior to Series C redemption   5,792,401   16,480,992 
Additional Common shares issued upon redemption of Series C preferred

stock   3,829,528   10,896,071 

         
Total shares outstanding necessary to provide for 7.5% ownership by existing pre-Merger Akerna stockholders   128,292,381   365,027,508 
Less: Common shares held by existing stockholders prior to Merger closing   9,621,929   27,377,063 
Additional Common shares to be issued to Gryphon stockholders   118,670,452   337,650,445 

         
Weighted-average common shares outstanding   2,927,853   6,486,669 
Conversion of Ample exchangeable shares   14,284   12,476 
Immediate vesting of Akerna RSUs   11,086   6,498 
Shares converted under the Exchange Agreement   1,164,251   6,460,000 
Common shares issued upon redemption of Series C preferred stock   3,829,528   10,896,071 
Common shares to be issued to Gryphon stockholders   118,670,452   337,650,445 
Common shares outstanding after the closing of the Merger   126,617,454   361,512,159 

Post reverse split       18,075,608 
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5. Management’s Adjustments
 
As described in Note 1, the Abandonment represents our plans to discontinue software service and support upon the expiration of existing contracts during the first half of 2023
with respect to our Viridian, Solo and Trellis businesses. The Abandonment will result in the recognition of certain revenues and expenses with corresponding changes in
working capital during this time span.
 
Because these businesses as well as those attributable to MJ Freeway and Ample and certain corporate costs will not continue after completion of the Merger and Sale
Transaction, Management believes that the adjustments shown below are necessary for a fair statement of the pro forma information presented. Accordingly, the pro forma
combined statements of operations for the year ended December 31, 2022 and the nine months ended September 30, 2023 should exclude any revenues and expenses associated
with all of Akerna’s legacy businesses, including those associated with the Abandonment, as they are not continuing. Additionally, it has been determined that the activities and
resources associated with Akerna’s corporate function will not continue or are already included in Gryphon’s reported results and are therefore also eliminated.
 
The presentation below reflects Management’s adjustments for the elimination of revenues and direct expenses attributable to the legacy businesses associated with the
Abandonment from the pro forma combined statements of operations for the periods presented:
 
  For the Year Ended December 31, 2022  

  Net loss   
Diluted net loss

per share   
Weighted

average shares  
Pro forma combined  $ (380)  $ (0.00)   126,617,454 
Management adjustments:             

Elimination of gross profit attributable to the
Abandonment   (1,581)         

Elimination of direct expenses attributable to the Abandonment   26,276         
Pro forma combined after management’s adjustments  $ 24,315  $ 0.19   126,617,454 

 
  For the Nine Months Ended September 30, 2023  

  Net loss   
Diluted net loss

per share   
Weighted

average shares  
Pro forma combined  $ (17,619)  $ (0.97)   18,075,608 
Management adjustments:             

Elimination of gross profit attributable to the
Abandonment   (250)         

Elimination of direct expenses attributable to the Abandonment   126         
Pro forma combined after management’s adjustments  $ (17,743)  $ (0.98)   18,075,608 
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