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Item 1.01 Entry into a Material Definitive Agreement.

On December 20, 2023, Akerna Corp. (the “Company”) and the signatories (the “Holders”) to its Exchange Agreements, dated January 27, 2023 (the “Exchange Agreements™)
entered into Amendment No. 1 to each such Exchange Agreements (the “Amended Exchange Agreements”), respectively, to amend the terms of the Exchange Agreements
related to the Initial Closing (as defined therein) and the issuance of shares of the Company’s Series C Non-Convertible Preferred Stock (the “Series C Preferred Stock”) at the
Initial Closing.

Specifically, the Amended Exchange Agreements, amends each Exchange Agreement, respectively, as follows: (i) the ‘Initial Closing Date” under the Exchange Agreement to
conduct the Initial Exchange is December 14, 2023, (ii) the “Exchange Note Amount” was amended to be in no event greater than the lesser of (x) the aggregate amount then
outstanding under the senior secured convertible notes of the Company issued on October 5, 2023 held by the Holder (the “Existing Note”) and (y) such portion of the
Maximum Note Amount (as defined in the Exchange Agreement) that is convertible, pursuant to the terms of the Existing Note (after giving effect to the Conversion Price
Adjustment, as defined in the Exchange Agreement) into such number of Series C Preferred Stock equal to 19.9% of the voting rights of the Company outstanding as of the
time immediately following the issuance of the Series C Preferred Stock issued hereunder and any other issuances of Series C Preferred Stock being issued to other holders of
the Notes under similar Exchange Agreements which will close concurrently with the exchange hereunder upon the consummation of the Initial Exchange, (iii) as calculated
under the terms of the Exchange Agreement, as amended, the Exchange Note Amount was agreed to be $1,711,000 (the “Actual Exchange Note Amount”), the Exchange Share
Amount was agreed to be 3,422,000 shares of Common Stock (the “Actual Exchange Share Amount”) and the number of shares of Series C Preferred Stock having a stated
value of $1,000 per share to be issued to each Holder was agreed to be 1,711 shares of Series C Preferred Stock (“Actual New Preferred Shares™) each such share of Series C
Preferred Stock having the voting equivalent of 2,000 shares of Common Stock, (iv) Certificate of Designations of the Series C Stock attached as Exhibit B to the Exchange
Agreement was amended and restated in the form of Exhibit A attached to the Amended Exchange Agreements to reflect the actual number of Series C Preferred Stock being
issued at the Initial Closing, change the outside date for Holder redemptions and eliminate provisions regarding automatic redemption/exchange upon a change of control and
(v) the Initial Exchange was consummated on December 14, 2023 pursuant to Section 3(a)(9) of the Securities Act of 1933, as amended (the “1933 Act”) and the terms set forth
in the Amended Exchange Agreement.

The foregoing description of the material terms of the Amended Exchange Agreements does not purport to be complete and is qualified in its entirety by reference to the full
text of the Amended Exchange Agreements, the form of which is filed as Exhibit 10.1 to the Current Report on Form 8-K and is incorporated herein by reference.

Item 3.02 Unregistered Sales of Equity Securities.

On December 20, 2023, in connection with the Initial Closing under the Amended Exchange Agreements, as described in Item 1.01 hereof, the Company issued an aggregate
total of 3,244 shares of Series C Preferred Stock upon exchange of $3,422,000 in principal amount of Existing Notes. Additionally, from October 1, 2023 through December 20,
2023, the Company issued 550,000 shares of common stock to the holders of the Existing Notes upon conversion of $1,100,000 in principal amount of Existing Notes pursuant
to the previously disclosed conversion terms of the Existing Notes, resulting in approximately $3.14 million in aggregate principal amount of Existing Notes remaining
following such conversions and the exchange into Series C Preferred Stock. The shares of Series C Preferred Stock issued upon exchange of the Existing Notes and the shares
of common stock issued upon conversion of the Existing Notes were issued pursuant to the exemption from the registration requirements of the Securities Act of 1933, as
amended, provided by Section 3(a)(9) thereof.

Item 3.03 Material Modification of Rights to Security Holders.

The information included in Item 5.03 of this Current Report on Form 8-K is also incorporated by reference into this Item 3.03 of this Current Report on Form 8-K.




Item 5.03 Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year

On December 20, 2023, the Company filed with the Secretary of the State of Delaware an Amended and Restated Certificate of Designations of Preferences, Rights and
Limitations of the Series C Preferred Stock (the “Amended Certificate of Designations”). The Amended and Restated Certificate of Designations amended and restated the
Certificate of Designations of Preferences, Rights and Limitations of the Series C Preferred Stock as filed with the Secretary of State of the State of Delaware on December 14,
2023 (the “Original Certificate of Designations™) as described below. Except as set forth below, the preferences, rights and limitations of the Series C Preferred Stock as set
forth in the Original Certificate of Designation have not been amended, revised or otherwise altered from the description set forth in Item 5.03 of the Company’s Current Report
on Form 8-K as filed with the Commission on December 20, 2023, which description is incorporated herein by reference.

The Amended and Restated Certificate of Designations amends Section 5(b) of Original Certificate of Designations as follows:
Section 5(b) of the Original Certificate of Designations read in its entirety as follows:

“(b) Automatic Redemption/Exchange Upon a Change of Control. Notwithstanding Section 5(a), in the event of a Fundamental Transaction that constitutes a Change
of Control, no later than ten (10) Trading Days prior to the time consummation of a Change of Control (the “Change of Control Date™), but not prior to the public
announcement of such Change of Control, the Company shall deliver written notice thereof via electronic mail and overnight courier to each Holder (a “Change of
Control Notice”). If the Required Holders vote to approve such Change of Control (each, a “Permitted Change of Control”), immediately following the time of
occurrence of such Permitted Change of Control, but in no event later than the second (2nd) Trading Day after such Change of Control, the Preferred Shares of each
Holder then outstanding shall be automatically redeemed and/or exchanged, as applicable, (each a “Change of Control Redemption/Exchange”) by the Company or the
acquiring party (or its designee), as applicable, for an aggregate amount of consideration (whether consisting of cash, assets or shares, as applicable) (the “Change of
Control Redemption/Exchange Consideration”) equal to the product of (x) as determined in reference to any given holder of one (1) share of Common Stock
immediately prior to such Permitted Change of Control, such aggregate amount of cash, assets, shares and/or other property, as applicable as shall be held by such
holder after giving effect to such Permitted Change of Control and the Change of Control Redemption/Exchange (solely with respect to such one (1) share of Common
Stock held by such holder immediately prior to such Permitted Change of Control) and (y) the Common Stock Per Share Equivalent Amount of the Preferred Shares
subject to such Change of Control Redemption/Exchange by such applicable Holder; provided, however, that to the extent that such Holder’s right to participate in any
such Change of Control Redemption/Exchange would result in such Holder and its other Attribution Parties exceeding the Maximum Rights Percentage, then such
Holder shall not participate in such Change of Control Redemption/Exchange in excess of the Maximum Rights Percentage (and shall not have beneficial ownership of
such shares of Common Stock (or other equivalent security) as a result of such Change of Control Redemption/Exchange (and beneficial ownership) to such extent of
any such excess) and such remaining portion of such Change of Control Redemption/Exchange Consideration shall be held in abeyance for the benefit of such Holder
until such time or times as its right thereto would not result in such Holder and the other Attribution Parties exceeding the Maximum Percentage, at which time or
times, if any, such Holder shall be granted such remaining portion of such Change of Control Redemption/Exchange Consideration upon the redemption and/or
exchange of such remaining Preferred Shares. The Company agrees not to consummate any Change of Control without complying with this Section 5(b).”

Section 5(b) of the Amended and Restated Certificate of Designations reads in its entirety as follows:

“(b) Approval of Change of Control. Notwithstanding Section 5(a), in the event of a Fundamental Transaction that constitutes a Change of Control, no later than five
(5) Trading Days prior to the consummation of a Change of Control (the “Change of Control Date”), but prior to the public announcement of the consummation of the
Change of Control, the Company shall deliver written notice of the Change of Control via electronic mail and overnight courier to each Holder (the “Change of
Control Notice”). The Company agrees not to consummate the Change of Control unless and until the Required Holders, in their sole discretion, approve the Change
of Control, as evidenced by one or more written consents duly executed by the Required Holders after the date hereof.”




The foregoing description of the preferences, rights and limitations of the Series C Preferred Stock is qualified in its entirety by the Amended and Restated Certificate of
Designation which is filed as Exhibit 3.1 hereto and is incorporated herein by reference.

Item 9.01. Financial Statements and Exhibits.
(d) Exhibits.

The following exhibits are filed as part of this report:

Exhibit

Number Description

3.1 Amended and Restated Certificate of Designations of Preferences, Rights and Limitations of Series C Preferred Stock
10.1* Form of Amended Exchange Agreement between Akerna Corp. and certain holders

104 Cover Page Interactive Data File (embedded within the Inline XBRL document)

*  Certain schedules and exhibits have been omitted pursuant to Item 601(b)(2) of Regulation S-K. A copy of any omitted schedule and/or exhibit will be furnished to the

SEC upon request.



https://content.equisolve.net/akerna/sec/0001213900-23-098009/for_pdf/ea190592ex3-1_akerna.htm
https://content.equisolve.net/akerna/sec/0001213900-23-098009/for_pdf/ea190592ex10-1_akerna.htm

Additional Information and Where to Find It

This Current Report on Form 8-K may be deemed to be solicitation material with respect to the proposed transactions between Akerna and Gryphon Digital Mining, Inc.
(‘Gryphon”) and between Akerna and MJ Acquisition Corp. In connection with the proposed transactions, Akerna has filed relevant materials with the United States Securities
and Exchange Commission, or the SEC, including a registration statement on Form S-4 that contains a prospectus and a proxy statement. Akerna will mail the proxy
statement/prospectus to the Akerna stockholders, and the securities may not be sold or exchanged until the registration statement becomes effective. Investors and
securityholders of Akerna and Gryphon are urged to read these materials because they will contain important information about Akerna, Gryphon and the proposed transactions.
This Current Report on Form 8-K is not a substitute for the registration statement, definitive proxy statement/prospectus or any other documents that Akerna may file with the
SEC or send to securityholders in connection with the proposed transactions. Investors and securityholders may obtain free copies of the documents filed with the SEC on
Akerna’s website at www.akerna.com, on the SEC’s website at www.sec.gov or by directing a request to Akerna’s Investor Relations at (516) 419-9915.

This Current Report on Form 8-K is not a proxy statement or a solicitation of a proxy, consent or authorization with respect to any securities or in respect of the proposed
transactions, and shall not constitute an offer to sell or the solicitation of an offer to sell or the solicitation of an offer to buy any securities, nor shall there be any sale of
securities in any jurisdiction in which such offer, solicitation or sale would be unlawful prior to registration or qualification under the securities laws of any such jurisdiction.
No offering of securities shall be made except by means of a prospectus meeting the requirements of Section 10 of the Securities Act of 1933, as amended.

Participants in the Solicitation

Each of Akerna, Gryphon, MJ Acquisition Corp. and their respective directors and executive officers may be deemed to be participants in the solicitation of proxies from the
stockholders of Akerna in connection with the proposed transactions. Information about the executive officers and directors of Akerna are set forth in Akerna’s Definitive Proxy
Statement on Schedule 14A relating to the 2022 Annual Meeting of Stockholders, filed with the SEC on April 19, 2022. Other information regarding the interests of such
individuals, who may be deemed to be participants in the solicitation of proxies for the stockholders of Akerna, is set forth in the proxy statement/prospectus included in
Akerna’s registration statement on Form S-4 as filed with the SEC on May 12, 2023, as last amended on December 8, 2023. You may obtain free copies of these documents as
described above.

Cautionary Statements Regarding Forward-Looking Statements

This Current Report on Form 8-K contains forward-looking statements based upon the current expectations of Gryphon and Akerna. Actual results and the timing of events
could differ materially from those anticipated in such forward-looking statements as a result of these risks and uncertainties, which include, without limitation: (i) the risk that
the conditions to the closing of the proposed transactions are not satisfied, including the failure to timely obtain stockholder approval for the transactions, if at all; (ii)
uncertainties as to the timing of the consummation of the proposed transactions and the ability of each of Akerna, Gryphon and MJ Acquisition Co. to consummate the
proposed merger or asset sale, as applicable; (iii) risks related to Akerna’s ability to manage its operating expenses and its expenses associated with the proposed transactions
pending closing; (iv) risks related to the failure or delay in obtaining required approvals from any governmental or quasi-governmental entity necessary to consummate the
proposed transactions; (v) the risk that as a result of adjustments to the exchange ratio, Akerna stockholders and Gryphon stockholders could own more or less of the combined
company than is currently anticipated; (vi) risks related to the market price of Akerna’s common stock relative to the exchange ratio; (vii) unexpected costs, charges or expenses
resulting from either or both of the proposed transactions; (viii) potential adverse reactions or changes to business relationships resulting from the announcement or completion
of the proposed transactions; (ix) risks related to the inability of the combined company to obtain sufficient additional capital to continue to advance its business plan; (x) risks
associated with the possible failure to realize certain anticipated benefits of the proposed transactions, including with respect to future financial and operating results and (xi)
risks related to the Panel not granting additional time for Akerna to regain compliance with the listing rules and Akerna being suspended and delisted from The Nasdaq Capital
Market. Actual results and the timing of events could differ materially from those anticipated in such forward-looking statements as a result of these risks and uncertainties.
These and other risks and uncertainties are more fully described in periodic filings with the SEC, including the factors described in the section titled “Risk Factors” in Akerna’s
Annual Report on Form 10-K for the year ended December 31, 2022 and Quarterly Report on Form 10-Q for the quarter ended September 30, 2023, each filed with the SEC,
and in other filings that Akerna makes and will make with the SEC in connection with the proposed transactions, including the proxy statement/prospectus described under
“Additional Information and Where to Find It.” You should not place undue reliance on these forward-looking statements, which are made only as of the date hereof or as of the
dates indicated in the forward-looking statements. Except as required by law, Akerna and Gryphon expressly disclaim any obligation or undertaking to update or revise any
forward-looking statements contained herein to reflect any change in its expectations with regard thereto or any change in events, conditions or circumstances on which any
such statements are based.




SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned, hereunto duly
authorized.

Dated: December 22, 2023 AKERNA CORP.

By: /s/ Jessica Billingsley
Name: Jessica Billingsley
Title:  Chief Executive Officer
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Delaware

The First State

I, JEFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF DESIGNATION OF "AKERNA CORP."”, FILED
IN THIS OFFICE ON THE TWENTIETH DAY OF DECEMBER, A.D. 2023, AT

3:06 O'CLOCK P.M.

QJ-HWW.BWIWH.WIWM State 9

Authentication: 204870732
Date: 12-20-23

7085919 8100
SR# 20234290300

You may verify this certificate online at corp.delaware.gov/authver.shtml




State of Delaware
Secretary of State
Division of Corporations
Delivered 03:06 PM 12/20/2023

FILED 03:06 PM 12/20/2023 AMENDED AND RESTATED

SR 20234289023 - File Number 7085919
CERTIFICATE OF DESIGNATIONS OF
SERIES C NON-CONVERTIBLE PREFERRED STOCK OF
AKERNA CORP.

I, Jessica Billingsley, hereby certify that I am the Chief Executive Officer of Akerna Corp.
(the “Company”), a corporation organized and existing under the Delaware General Corporation
Law (the “DGCL”), and further do hereby certify that:

WHEREAS, pursuant to the authority expressly conferred upon the Board of Directors of
the Company (the “Board”) by the Company’s Certificate of Incorporation, as amended (the
“Certificate of Incorporation”), and Section 151(g) of the DGCL, the Board on December 13,
2023 adopted resolutions determining it desirable and in the best interests of the Company and its
stockholders for the Company to create a series of three thousand four hundred and twenty-two
shares of preferred stock designated as “Series C Non-Convertible Preferred Stock”, and the
Company filed a Certificate of Designations, Preferences and Rights with the Secretary of State
of the State of Delaware on that date; and

WHEREAS, on December 20, 2023, the Board of Directors approved and adopted
the following resolution (this “Certificate of Designations” or this “Certificate™) for
purposes of amending certain provisions of the Series C Non-Convertible Preferred Stock; and

WHEREAS, no shares of Series C Non-Convertible Preferred Stock have been issued or
are outstanding:

NOW THEREFORE, BE IT RESOLVED, that, pursuant to the authority expressly vested
in the Board of Directors and in accordance with the provisions of the Certificate of Incorporation
and the DGCL, the Certificate of Designations for the Series C Non-Convertible Preferred Stock
is hereby amended and the designation and amount thereof and the voting powers, preferences and
relative, participating, optional and other special rights of the shares of such series and the
qualifications, limitations or restrictions thereof are as follows:

TERMS OF SERIES C NON-CONVERTIBLE PREFERRED STOCK

1. Designation and Number of Shares. There shall hereby be created and
established a series of preferred stock of the Company designated as “Series C Non-Convertible
Preferred Stock™ (the “Preferred Shares™). The authorized number of Preferred Shares shall be
3,422 shares. Each Preferred Share shall have a par value of $1,000.00. Capitalized terms not
defined herein shall have the meaning as set forth in Section 29 below.,

2. Dividends. In addition to Section 6 or Section 13 below, from and afier the first
date of issuance of any Preferred Shares (the “Initial Issuance Date™), each holder of a Preferred
Share (each, a “Holder” and collectively, the “Holders™) shall be entitled to receive dividends
(“Dividends”) when and as declared by the Board, from time to time, in its sole discretion, which
Dividends shall be paid by the Company out of funds legally available therefor, payable, subject
to the conditions and other terms hereof, in cash on the Stated Value of such Preferred Share.




3. Voting Rights.

(@ Each Holder of outstanding Preferred Shares will have the voting rights
as described in this Section 3, subject to the restrictions provided in this Certificate
of Designation. At all times, the Holders of the Preferred Shares shall be entitled to
notice of any stockholders’ meeting and to vote together with the class of
stockholders of Common Stock, as a single class, as of each record date established
by the Board of Directors of the Company (each, a “Record Date”), except as
provided by law, or by written consent in lieu thereof (“Written Consent™).

® For so long as any Preferred Shares remain issued and outstanding, and
subject to the Maximum Percentage limitation defined below, the holders of each
Preferred Share shall have the right to vote in an amount equal to the voting power
of 2,000 shares of Common Stock (the “Common Stock Per Share Equivalent
Amount”) per each Preferred Share (subject to proportional adjustment upon any
stock split, stock dividend, stock combination or recapitalization event of the class
of shares of Common Stock on or after the Initial Issuance Date).

© To the extent that under the DGCL the vote of the holders of the
Preferred Shares, voting separately as a class or series, as applicable, is required to
authorize a given action of the Company, the affirmative vote or consent of the
holders of at least a majority of the outstanding Preferred Shares (the “Required
Holders™), voting together in the aggregate and not in separate series unless
required under the DGCL, represented at a duly held meeting at which a quorum is
presented or by written consent of the Required Holders {except as otherwise may
be required under the DGCL), voting together in the aggregate and not in separate
series unless required under the DGCL, shali constitute the approval of such action
by both the class or the series, as applicable.

4. Maximum Percentage. Notwithstanding anything to the contrary set forth herein,
the voting power attributable to any Preferred Share held by any Holder hereunder, shall be
automatically reduced, as necessary, such that the aggregate voting power attributable to the
Preferred Shares of such applicable Holder (and any other securities of the Company then held by
such Holder) or any of its Attribution Parties shall not exceed 19.99% of the voting power of the
Company (the “Maximum Percentage”). For purposes of the foregoing sentence, the aggregate
voting power of a Holder and its Attribution Parties shall include the number of shares of Common
Stock, Preferred Shares or other securities of the Company held by such Holder and all of its
Attribution Parties that are entitled to vote on such matter pursuant to which this determination is
being made. The Company shall not give effect to any voting rights of the Preferred Shares, and
any Holder shall not have the right to exercise voting rights with respect to any Preferred Shares
pursuant hereto, to the extent that giving effect to such voting rights would result in such Holder
(together with its Attribution Parties) being deemed to be entitled to vote in excess of the Maximum
Percentage of the voting power of the Company. The provisions of this Section 4 shall be construed
and implemented in a manner otherwise than in strict conformity to the extent necessary to correct
this Section 4 or any portion thereof which may be defective or inconsistent with the intended
voting limitation contained herein or to make changes or supplements necessary or desirable to
properly give effect to such limitation. The limitation contained herein may not be waived by the
Company or any Holder of Preferred Shares.




5 Rights Upon Fundamental Transactions.

@ Assumption. The Company shall not enter into or be party to a Fundamental
Transaction unless (i) the Successor Entity assumes in writing all of the obligations of the
Company under this Certificate of Designations and the other Transaction Documents in
accordance with the provisions of this Section 5(a) pursuant to written agreements in form and
substance satisfactory to the Required Holders and approved by the Required Holders prior to
such Fundamental Transaction, including agreements to deliver to each holder of Preferred
Shares in exchange for such Preferred Shares a security of the Successor Entity evidenced by
a written instrument substantially similar in form and substance to this Certificate of
Designations, including, without limitation, having a stated value and dividend rate equal to
the stated value and dividend rate of the Preferred Shares held by the Holders and having
similar ranking to the Preferred Shares, and satisfactory to the Required Holders and (ii) the
Successor Entity (including its Parent Entity) is a publicly traded corporation whose shares of
common stock are quoted on or listed for trading on an Eligible Market (as defined in the
Exchange Agreements. Upon the occurrence of any Fundamental Transaction, the Successor
Entity shall succeed to, and be substituted for (so that from and after the date of such
Fundamental Transaction, the provisions of this Certificate of Designations and the other
Transaction Documents referring to the “Company” shall refer instead to the Successor
Entity), and may exercise every right and power of the Company and shall assume all of the
obligations of the Company under this Certificate of Designations and the other Transaction
Documents with the same effect as if such Successor Entity had been named as the Company
herein and therein. Notwithstanding the foregoing, such Holder may elect, at its sole option,
by delivery of written notice to the Company to waive this Section 5(a) to permit the
Fundamental Transaction without the assumption of the Preferred Shares. The provisions of
this Section 5 shall apply similarly and equally to successive Fundamental Transactions and
shall be applied without regard to any limitations on the voting or redemption of the Preferred
Shares.

)  Approval of Change of Control. Notwithstanding Section 5(a), in the event of
a Fundamental Transaction that constitutes a Change of Control, no later than five (5) Trading
Days prior to the consummation of a Change of Control (the “Change of Control Date™), but
prior to the public announcement of the consummation of the Change of Control, the Company
shall deliver written notice of the Change of Control via electronic mail and overnight courier
to each Holder (the “Change of Control Notice”). The Company agrees not to consummate
the Change of Control uniess and untif the Required Holders, in their sole discretion, approve
the Change of Control, as evidenced by one or more written consents duly executed by the
Required Holders after the date hereof.

6 Rights Upon Issuance of Purchase Rights. In addition to any adjustments pursuant

to Section 13 below, if at any time the Company grants, issues or sells any Options, Convertible
Securities or rights to purchase stock, warrants, securities or other property pro rata to all or
substantially all of the record holders of any class of Common Stock (the “Purchase Rights”),
then each Holder will be entitled to acquire, upon the terms applicable to such Purchase Rights,
the aggregate Purchase Rights which such Holder could have acquired if such Holder had held the
Common Stock Per Share Equivalent Amount of all the Preferred Shares held by such Holder
immediately prior to the date on which a record is taken for the grant, issuance or sale of such
Purchase Rights, or, if no such record is taken, the date as of which the record holders of shares of

3




Common Stock are to be determined for the grant, issue or sale of such Purchase Rights; provided,
however, to the extent that such Holder’s right to participate in any such Purchase Right would
result in such Holder and its other Attribution Parties owning more than 4.99% of the Common
Stock (or other equivalent security) then outstanding (the “Maximum Rights Percentage”), then
such Holder shali not be entitled to participate in such Purchase Right in excess of the Maximum
Rights Percentage (and shall not be entitled to beneficial ownership of such shares of Common
Stock as a result of such Purchase Right (and beneficial ownership) to such extent of any such
excess) and such Purchase Right to such extent shalt be held in abeyance (and, if such Purchase
Right has an expiration date, maturity date or other similar provision, such term shall beextended
by such number of days held in abeyance, if applicable) for the benefit of such Holder until such
time or times, if ever, as its right thereto would not result in such Holder and the other Attribution
Parties exceeding the Maximum Rights Percentage, at which time or times such Holder shall be
granted such right (and any Purchase Right granted, issued or sold on such initial Purchase Right
or on any subsequent Purchase Right held similarly in abeyance (and, if such Purchase Right has
an expiration date, maturity date or other similar provision, such term shall be extended by such
number of days held in abeyance, if applicable)) to the same extent as if there had been no such
limitation.

7 Redemption at the Company’s Election. At any time after the date hereof, the
Company shall have the right to redeem all, but not less than all, of the Preferred Shares then
outstanding (the “Company Optional Redemption Amount™) on the Company Optional
Redemption Date (each as defined below) (a2 “Company Optional Redemption”). The Preferred
Shares subject to redemption pursuant to this Section 7 shall be redeemed by the Company in cash
at a price (the “Company Optional Redemption Price”) equal to the Underlying Amount being
redeemed as of the Company Optional Redemption Date. The Company may exercise its right to
require redemption under this Section 7 by delivering a written notice thereof by electronic mail
and overnight courier to all, but not less than all, of the Holders (the “Company Optional
Redemption Notice” and the date all of the Holders received such notice is referred to as the
“Company Optional Redemption Notice Date”). The Company may deliver only one Company
Optional Redemption Notice hereunder and such Company Optional Redemption Notice shall be
irrevocable. The Company Optional Redemption Notice shall (x) state the date on which the
Company Optional Redemption shall occur (the “Company Optional Redemption Date”) which
date shall not be less than two (2) Trading Days nor more than twenty (20) Trading Days following
the Company Optional Redemption Notice Date, and (y) state the aggregate Underlying Amount
of the Preferred Shares which is being redeemed in such Company Optional Redemption from
such Holder and all of the other Holders of the Preferred Shares pursuant to this Section 7 on the
Company Optional Redemption Date. Redemptions made pursuant to this Section 7 shall be made
in accordance with Section 9.

& Noncircumvention. The Company hereby covenants and agrees that the Company
will not, by amendment of its Certificate of Incorporation {as defined in the Exchange
Agreements), Bylaws (as defined in the Exchange Agreements) or through any reorganization,
transfer of assets, consolidation, merger, scheme of arrangement, dissolution, issue or sale of
securities, or any other voluntary action, avoid or seek to avoid the observance or performance of
any of the terms of this Certificate of Designations, and will at all times in good faith carry out all
the provisions of this Certificate of Designations and take all action as may be required to protect
the rights of the Holders hereunder.




9. Holder Optional Redemption after Maturity Date. At any time from and after the
tenth (10th) Business Day prior to the earlier of (x) January 25, 2024 and (y) any termination of the
Merger Agreement {as defined in the Exchange Agreement) (the “Maturity Date”), any Holder
may require the Company to redeem (a “Maturity Redemption™) all or any number of Preferred
Shares held by such Holder at a purchase price equal to 100% of the Underlying Amount of such
Preferred Shares (the “Maturity Redemption Price”) by delivery of written notice thereof (the
“Maturity Redemption Netice”) to the Company. The Maturity Redemption Notice shall state the
date the Company is required to pay to such Holder such Maturity Redemption Price (the “Maturity
Redemption Date”), which date shall be no earlier than ten (10) Business Days following the date
of delivery of such Maturity Redemption Notice. Redemptions required by this Section 9 shall be
made in accordance with the provisions of Section 10,

10, Redemptions,

@ General. The Company shall deliver the applicable Company Optional
Redemption Price to each Holder in cash on the applicable Company Optional Redemption
Date. If a Holder has submitted a Maturity Redemption Notice in accordance with Section
9 above, the Company shall deliver the applicable Maturity Redemption Price to such
Holder in cash on the applicable Maturity Redemption Date, Notwithstanding anything
herein to the contrary, in connection with any redemption hereunder at a time a Holder is
entitled to receive a cash payment under any of the other Transaction Documents, at the
option of such Holder delivered in writing to the Company, the applicable Redemption
Price hereunder shall be increased by the amount of such cash payment owed to such
Holder under such other Transaction Document and, upon payment in full in accordance
herewith, shall satisfy the Company’s payment obligation under such other Transaction
Document. In the event of a redemption of less than all of the Preferred Shares, the
Company shall promptly cause to be issued and delivered to such Holder a new certificate
evidencing the Preferred Shares (each, a “Preferred Share Certificate™) (in accordance
with Section 16) (or evidence of the creation of a new Book-Entry) representing the number
of Preferred Shares which have not been redeemed. In the event that the Company does not
pay the applicable Redemption Price to a Holder within the time period required for any
reason (including, without limitation, to the extent such payment is prohibited pursuant to
the DGCL), at any time thereafter and until the Company pays such unpaid Redemption
Price in full, such Holder shall have the option, in lieu of redemption, to require the
Company to promptly return to such Holder all or any of the Preferred Shares that were
submitted for redemption and for which the applicable Redemption Price (together with
any Late Charges thereon) has not been paid. Upon the Company’s receipt of such notice,
(x) the applicable Redemption Notice shall be null and void with respect to such Preferred
Shares, and (y) the Company shall immediately return the applicable Preferred Share
Certificate, or issue a new Preferred Share Certificate (in accordance with Section 16(d)),
to such Holder (unless the Preferred Shares are held in Book-Entry form, in which case the
Company shall deliver evidence to such Holder that a Book-Entry for such Preferred Shares
then exists), and in each case the Additional Amount of such Preferred Shares shall be
increased by an amount equal to the difference between (1) the applicable Redemption
Price (as the case may be, and as adjusted pursuant to this Section 9, if applicable) minus
(2) the Stated Value portion of the Underlying Amount submitted for redemption. A
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Holder’s delivery of a notice voiding a Redemption Notice and exercise of its rights
following such notice shall not affect the Company’s obligations to make any payments of
Late Charges which have accrued prior to the date of such notice with respect to the
Preferred Shares subject to such notice.

®) Redemption by Multiple Holders. Upon the Company’s receipt of a
Redemption Notice from any Holder for redemption or repayment, the Company shall
immediately, but no later than one (1) Business Day of its receipt thereof, forward to each
other Holder by electronic mail a copy of such notice. If the Company receives one or more
Redemption Notices, during the seven (7) Business Day period beginning on and including
the date which is two (2} Business Days prior to the Company’s receipt of the initial
Redemption Notice and ending on and including the date which is two (2) Business Days
after the Company’s receipt of the initial Redemption Notice and the Company is unable
to redeem all of the Underlying Amount of such Preferred Shares designated in such initial
Redemption Notice and such other Redemption Notices received during such seven
{7) Business Day period, then the Company shall redeem a pro rata amount from each
Holder based on the Stated Value of the Preferred Shares submitted for redemption
pursuant to such Redemption Notices received by the Company during such seven (7)
Business Day period.

11. Registration; Book-Entry. At the time of issuance of any Preferred Shares
hereunder, the applicable Holder may, by written request (including by electronic-mail) to the
Company, elect to receive such Preferred Shares in the form of one or more Preferred Share
Certificates or in Book-Entry form. The Company (or the Company’s transfer agent (the “Transfer
Agent”), as custodian for the Preferred Shares, if applicable) shall maintain a register (the
“Register”) for the recordation of the names and addresses of the Holders of each Preferred Share
and the Stated Value of the Preferred Shares and whether the Preferred Shares are held by such
Holder in Preferred Share Certificates or in Book-Entry form (the “Registered Preferred
Shares”). The entries in the Register shall be conclusive and binding for all purposes absent
manifest error. The Company and each Holder of the Preferred Shares shall treat each Person
whose name is recorded in the Register as the owner of a Preferred Share for all purposes
(including, without limitation, the right to receive payments and Dividends hereunder)
notwithstanding notice to the contrary. A Registered Preferred Share may be assigned, transferred
or sold only by registration of such assignment or sale on the Register. Upon its receipt of a written
request to assign, transfer or sell one or more Registered Preferred Shares by such Holder thereof,
the Company shall record the information contained therein in the Register and issue one or more
new Registered Preferred Shares in the same aggregate Stated Value as the Stated Value of the
surrendered Registered Preferred Shares to the designated assignee or transferee pursuant to
Section 16, provided that if the Company does not so record an assignment, transfer or sale (as the
case may be) of such Registered Preferred Shares within two (2) Business Days of such a request,
then the Register shall be automaticaily deemed updated to reflect such assignment, transfer or
sale (as the case may be). Notwithstanding anything to the contrary set forth in this Section 11,
following conversion of any Preferred Shares in accordance with the terms hereof, the applicable
Holder shall not be required to physically surrender such Preferred Shares held in the form of a
Preferred Share Certificate to the Company unless (A) the full or remaining number of Preferred
Shares represented by the applicable Preferred Share Certificate are being converted (in which
event such certificate(s) shall be delivered to the Company as contemplated by this Section 11)or
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(B) such Holder has provided the Company with prior written notice requesting reissuance of
Preferred Shares upon physical surrender of the applicable Preferred Share Certificate. Each
Holder and the Company shall maintain records showing the Stated Value, Dividends and Late
Charges exchanged and/or paid (as the case may be) and the dates of such exchanges and/or
payments {as the case may be) or shall use such other method, reasonably satisfactory to such
Holder and the Company, so as not to require physical surrender of a Preferred Share Certificate
upon exchange and/or redemption, as applicable. If the Company does not update the Register to
record such Stated Value, Dividends and Late Charges exchanged and/or paid (as the case may be)
and the dates of such exchanges and/or payments (as the case may be) within two (2) Business Days
of such occurrence, then the Register shall be automatically deemed updated to reflect such
occurrence. In the event of any dispute or discrepancy, such records of such Holder establishing
the number of Preferred Shares to which the record holder is entitled shall be controlling and
determinative in the absence of manifest error. A Holder and any transferee or assignee, by
acceptance of a certificate, acknowledge and agree that, by reason of the provisions of this
paragraph, following conversion of any Preferred Shares, the number of Preferred Shares
represented by such certificate may be less than the number of Preferred Shares stated on the face
thereof. Each Preferred Share Certificate shall bear the following legend:

ANY TRANSFEREE OR ASSIGNEE OF THIS CERTIFICATE
SHOULD CAREFULLY REVIEW THE TERMS OF THE
CORPORATION’S CERTIFICATE OF DESIGNATIONS
RELATING TO THE SHARES OF SERIES C PREFERRED
STOCK REPRESENTED BY THIS CERTIFICATE, INCLUDING
SECTION 11 THEREOF. THE NUMBER OF SHARES OF
SERIES C PREFERRED STOCK REPRESENTED BY THIS
CERTIFICATE MAY BE LESS THAN THE NUMBER OF
SHARES OF SERIES C PREFERRED STOCK STATED ON THE
FACE HEREOF PURSUANT TO SECTION 11 OF THE
CERTIFICATE OF DESIGNATIONS RELATING TO THE
SHARES OF SERIES C PREFERRED STOCK REPRESENTED
BY THIS CERTIFICATE.

12 Liguidation, Dissolution, Winding-Up. In the event of a Liquidation Event, the
Holders shall be entitled to receive in cash out of the assets of the Company, whether from capital
or from earnings available for distribution to its stockholders (the “Liquidation Funds”™), in an
amount per share equal to the amount per share such Holder would receive if such Holder had held
such aggregate amount of shares of Common Stock equal to the Common Stock Per Share
Equivalent Amount of all the Preferred Shares held by such Holder immediately prior to the date
of such payment (without regard to any limitation on voting set forth herein).

13. Distribution of Assets. In addition to any adjustments pursuant to Section 6, if the
Company shall declare or make any dividend or other distributions of its assets (or rights to acquire
its assets) to any or all holders of shares of Common Stock, by way of return of capital or otherwise
(including without limitation, any distribution of cash, stock or other securities, property or options
by way of a dividend, spin off, reclassification, corporate rearrangement, scheme of arrangement
or other similar transaction) (the ‘“Distributions”), then each Holder, as holders of Preferred
Shares, will be entitled to such Distributions as if such Holder had had held the Common Stock
Per Share Equivalent Amount of all the Preferred Shares held by such Holder immediately prior
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to the date immediately prior to the date on which a record is taken for such Distribution or, if no
such record is taken, the date as of which the record holders of Common Stock are to be determined
for such Distributions (provided, however, that to the extent that such Holder’s right to participate
in any such Distribution would result in such Holder and the other Attribution Parties exceeding
the Maximum Rights Percentage, then such Holder shall not be entitled to participate in such
Distribution in excess of the Maximum Rights Percentage (and shall not be entitled to beneficial
ownership of such shares of Common Stock as a result of such Distribution (and beneficial
ownership) to such extent of any such excess) and the portion of such Distribution shall be held in
abeyance for the benefit of such Holder until such time or times as its right thereto would not result
in such Holder and its other Attribution Parties exceeding the Maximum Rights Percentage, at
which time or times, if any, such Holder shall be granted such Distribution (and any Distributions
declared or made on such initial Distribution or on any subsequent Distribution held similarly in
abeyance) to the same extent as if there had been no such limitation).

14, Vote to Change the Terms of or Issue Preferred Shares. In addition to any other
rights provided by law, except where the vote or written consent of the holders of a greater number
of shares is required by law or by another provision of the Certificate of Incorporation, without
first obtaining the affirmative vote at a meeting duly called for such purpose or the written consent
without a meeting of the Required Holders, voting together as a single class, the Company shall
not: (a) amend or repeal any provision of, or add any provision to, its Certificate of Incorporation
or bylaws, or file any certificate of designations or articles of amendment of any series of shares
of preferred stock, if such action would adversely alter or change in any respect the preferences,
rights, privileges or powers, or restrictions provided for the benefit of the Preferred Shares
hereunder, regardless of whether any such action shall be by means of amendment to the Certificate
of Incorporation or by merger, consolidation or otherwise; (b) increase or decrease the authorized
number of Preferred Shares; (c) issue any Preferred Shares other than as contemplated hereby or
pursuant to the Exchange Agreements; or (d) whether or not prohibited by the terms of the
Preferred Shares, circumvent a right of the Preferred Shares hereunder.

15. Transfer of Preferred Shares. A Holder may transfer some or all of its Preferred
Shares without the consent of the Company unless such transfer would violate an agreement
between the Company and such Holder.

16. Reissuance of Preferred Share Certificates and Book Entries,

@ Transfer. If any Preferred Shares are to be transferred, the applicable Holder
shall surrender the applicable Preferred Share Certificate to the Company (or, if the
Preferred Shares are held in Book-Entry form, a written instruction letter to the Company),
whereupon the Company will forthwith issue and deliver upon the order of such Holder a
new Preferred Share Certificate (in accordance with Section 16(d)) (or evidence of the
transfer of such Book-Entry), registered as such Holder may request, representing the
outstanding number of Preferred Shares being transferred by such Holder and, if less than
the entire outstanding number of Preferred Shares is being transferred, a new Preferred
Share Certificate (in accordance with Section 16(d)) to such Holder representing the
outstanding number of Preferred Shares not being transferred (or evidence of such
remaining Preferred Shares in a Book-Entry for such Holder).




b Lost, Stolen or Mutilated Preferred Share Certificate. Upon receipt by the
Company of evidence reasonably satisfactory to the Company of the loss, theft, destruction
or mutilation of a Preferred Share Certificate (as to which a written certification and the
indemnification contemplated below shall suffice as such evidence), and, in the case of
loss, theft or destruction, of any indemnification undertaking by the applicable Holder to
the Company in customary and reasonable form and, in the case of mutilation, upon
surrender and cancellation of such Preferred Share Certificate, the Company shall execute
and deliver to such Holder a new Preferred Share Certificate (in accordance with Section
16(d)) representing the applicable outstanding number of Preferred Shares.

© Preferred Share Certificate and Book-Entries Exchangeable for Different
Denominations and Forms. Each Preferred Share Certificate is exchangeable, upon the

surrender hereof by the applicable Holder at the principal office of the Company, for a new
Preferred Share Certificate or Preferred Share Certificate(s) or new Book-Entry (in
accordance with Section 16(d)) representing, in the aggregate, the outstanding number of
the Preferred Shares in the original Preferred Share Certificate, and each such new
Preferred Share Certificate and/or new Book-Entry, as applicable, will represent such
portion of such outstanding number of Preferred Shares from the original Preferred Share
Certificate as is designated in writing by such Holder at the time of such surrender. Each
Book-Entry may be exchanged into one or more new Preferred Share Certificates or split
by the applicable Holder by delivery of a written notice to the Company into two or more
new Book-Entries (in accordance with Section 16(d)) representing, in the aggregate, the
outstanding number of the Preferred Shares in the original Book-Entry, and each such new
Book-Entry and/or new Preferred Share Certificate, as applicable, will represent such
portion of such outstanding number of Preferred Shares from the original Book-Entry as is
designated in writing by such Holder at the time of such surrender.

@ Issuance of New Preferred Share Certificate or Book-Entry. Whenever the
Company is required to issue a new Preferred Share Certificate or a new Book-Entry
pursuant to the terms of this Certificate of Designations, such new Preferred Share
Certificate or new Book-Entry (i) shall represent, as indicated on the face of such Preferred
Share Certificate or in such Book-Entry, as applicable, the number of Preferred Shares
remaining outstanding (or in the case of a new Preferred Share Certificate or new Book-
Entry being issued pursuant to Section 16(a) or Section 16(c), the number of Preferred
Shares designated by such Holder) which, when added to the number of Preferred Shares
represented by the other new Preferred Share Certificates or other new Book-Entry, as
applicable, issued in connection with such issuance, does not exceed the number of
Preferred Shares remaining outstanding under the original Preferred Share Certificate or
original Book-Entry, as applicable, immediately prior to such issuance of new Preferred
Share Certificate or new Book-Entry, as applicable, and (ii) shall have an issuance date, as
indicated on the face of such new Preferred Share Certificate or in such new Book-Entry,
as applicable, which is the same as the issuance date of the original Preferred Share
Certificate or in such original Book-Entry, as applicable.

17. Remedies, Characterizations, Other Obligations, Breaches and Injunctive Relief.
The remedies provided in this Certificate of Designations shall be cumulative and in addition to
all other remedies available under this Certificate of Designations and any of the other Transaction
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Documents, at law or in equity (including a decree of specific performance and/or other injunctive
relief), and nothing herein shall limit any Holder’s right to pursue actual and consequential
damages for any failure by the Company to comply with the terms of this Certificate of
Designations. No failure on the part of a Holder to exercise, and no delay in exercising, any right,
power or remedy hereunder shall operate as a waiver thereof;, nor shall any single or partial exercise
by such Holder of any right, power or remedy preclude any other or further exercise thereof or the
exercise of any other right, power or remedy. In addition, the exercise of any right or remedy of a
Holder at law or equity or under this Certificate of Designations or any of the documents shall not
be deemed to be an election of such Holder’s rights or remedies under such documents or at law
or equity. The Company covenants to each Holder that there shall be no characterization
concerning this instrument other than as expressly provided herein. Amounts set forth or provided
for herein with respect to payments and the like (and the computation thereof) shall be the amounts
to be received by a Holder and shall not, except as expressly provided herein, be subject to any
other obligation of the Company (or the performance thereof). No failure on the part of a Holder
to exercise, and no delay in exercising, any right, power or remedy hereunder shall operate as a
waiver thereof; nor shall any single or partial exercise by such Holder of any right, power or
remedy preclude any other or further exercise thereof or the exercise of any other right, power or
remedy. In addition, the exercise of any right or remedy of any Holder at law or equity or under
Preferred Shares or any of the documents shall not be deemed to be an election of such Holder’s
rights or remedies under such documents or at law or equity. The Company acknowledges that a
breach by it of its obligations hereunder will cause irreparable harm to the Holders and that the
remedy at law for any such breach may be inadequate. The Company therefore agrees that, in the
event of any such breach or threatened breach, each Holder shall be entitled, in addition to all other
available remedies, to specific performance and/or temporary, preliminary and permanent
injunctive or other equitable relief from any court of competent jurisdiction in any such case
without the necessity of proving actual damages and without posting a bond or other security. The
Company shall provide all information and documentation to a Holder that is requested by such
Holder to enable such Holder to confirm the Company’s compliance with the terms and conditions
of this Certificate of Designations.

18. Payment of Collection, Enforcement and Other Costs. If (a) any Preferred Shares
are placed in the hands of an attorney for collection or enforcement or is collected or enforced

through any legal proceeding or a Holder otherwise takes action to collect amounts due under this
Certificate of Designations with respect to the Preferred Shares or to enforce the provisions of this
Certificate of Designations or (b) there occurs any bankruptcy, reorganization, receivership ofthe
Company or other proceedings affecting Company creditors’ rights and involving a claim under
this Certificate of Designations, then the Company shall pay the costs incurred by such Holder for
such collection, enforcement or action or in connection with such bankruptcy, reorganization,
receivership or other proceeding, including, without limitation, attorneys’ fees and disbursements.
The Company expressly acknowledges and agrees that no amounts due under this Certificate of
Designations with respect to any Preferred Shares shall be affected, or limited, by the fact that the
purchase price paid for each Preferred Share was less than the original Stated Value thereof.

19, Construction; Headings. This Certificate of Designations shall be deemed to be
jointly drafted by the Company and the Holders and shall not be construed against any such Person
as the drafter hereof. The headings of this Certificate of Designations are for convenience of
reference and shall not form part of, or affect the interpretation of, this Certificate of Designations.
Unless the context clearly indicates otherwise, each pronoun herein shall be deemed to include the
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masculine, feminine, neuter, singular and plural forms thereof. The terms “including,” “includes,”
“include” and words of like import shall be construed broadly as if followed by the words “without
limitation.” The terms “herein,” “hereunder,” “hereof” and words of like import refer to this entire
Certificate of Designations instead of just the provision in which they are found. Unless expressly
indicated otherwise, all section references are to sections of'this Certificate of Designations. Terms
used in this Certificate of Designations and not otherwise defined herein, but defined in the other
Transaction Documents, shall have the meanings ascribed to such terms on the Initial Issuance
Date in such other Transaction Documents unless otherwise consented to in writing by the
Required Holders.

2. Failure or Indulgence Not Waiver. No failure or delay on the part of a Holder in the
exercise of any power, right or privilege hereunder shall operate as a waiver thereof, nor shall any
single or partial exercise of any such power, right or privilege preclude other or further exercise
thereof or of any other right, power or privilege. No waiver shall be effective unless it is in writing
and signed by an authorized representative of the waiving party. This Certificate of Designations
shall be deemed to be jointly drafted by the Company and all Holders and shall not be construed
against any Person as the drafter hereof. Notwithstanding the foregoing, nothing contained in this
Section 20 shall permit any waiver of any provision of Section 4.

21 Dispute Resolution.

@ Submission to Dispute Resolution.

@ In the case of a dispute relating to the applicable Redemption Price
{including, without limitation, a dispute relating to the determination thereof), the
Company or the applicable Holder (as the case may be) shall submit the dispute to
the other party via electronic mail (A) if by the Company, within two (2) Business
Days after the occurrence of the circumstances giving rise to such dispute or (B) if
by such Holder at any time after such Holder learned of the circumstances giving
rise to such dispute. If such Holder and the Company are unable to promptly resolve

such dispute, at any time after the second (an) Business Day following such initial
notice by the Company or such Holder (as the case may be) of such dispute to the
Company or such Holder (as the case may be), then such Holder may, at its sole
option, select an independent, reputable investment bank to resolve such dispute.

(i) Such Holder and the Company shall each deliver to such investment
bank (A) a copy of the initial dispute submission so delivered in accordance with
the first sentence of this Section 21 and (B) written documentation supporting its
position with respect to such dispute, in each case, no later than 5:00 p.m. (New

York time) by the fifth (Sth) Business Day immediately following the date on which
such Holder selected such investment bank (the “Dispute Submission Deadline”)
(the documents referred to in the immediately preceding clauses (A) and (B) are
collectively referred to herein as the “Required Dispute Documentation™) (it
being understood and agreed that if either such Holder or the Company fails to so
deliver all of the Required Dispute Documentation by the Dispute Submission
Deadline, then the party who fails to so submit all of the Required Dispute
Documentation shall no longer be entitled to (and hereby waives its right to) deliver
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or submit any written documentation or other support to such investment bank with
respect to such dispute and such investment bank shall resolve such dispute based
solely on the Required Dispute Documentation that was delivered to such
investment bank prior to the Dispute Submission Deadline). Unless otherwise
agreed to in writing by both the Company and such Holder or otherwise requested
by such investment bank, neither the Company nor such Holder shall be entitledto
deliver or submit any written documentation or other support to such investment
bank in connection with such dispute (other than the Required Dispute
Documentation).

@) The Company and such Holder shall cause such investment bank to
determine the resolution of such dispute and notify the Company and such Holder
of such resolution no later than ten (10) Business Days immediately following the
Dispute Submission Deadline. The fees and expenses of such investment bank shall
be borne solely by the Company, and such investment bank’s resolution of such
dispute shall be final and binding upon all parties absent manifest error.

® Miscellaneous. The Company expressly acknowledges and agrees that (i)
this Section 21 constitutes an agreement to arbitrate between the Company and each Holder
(and constitutes an arbitration agreement) under § 7501, et seq. of the New York Civil
Practice Law and Rules (“"CPLR") and that any Holder is authorized to apply for an order
to compel arbitration pursuant to CPLR § 7503(a) in order to compel compliance with this
Section 21, (ii) the terms of this Certificate of Designations and each other applicable
Transaction Document shall serve as the basis for the selected investment bank’s resolution
of the applicable dispute, such investment bank shall be entitled (and is hereby expressly
authorized) to make all findings, determinations and the like that such investment bank
determines are required to be made by such investment bank in connection with its
resolution of such dispute and in resolving such dispute such investment bank shall apply
such findings, determinations and the like to the terms of this Certificate of Designations
and any other applicable Transaction Documents, (iii) the applicable Holder (and only such
Holder with respect to disputes solely relating to such Holder), in its sole discretion, shall
have the right to submit any dispute described in this Section 21 to any state or federal
court sitting in The City of New York, Borough of Manhattan in lieu of utilizing the
procedures set forth in this Section 21 and (iv) nothing in this Section 21 shall limit such
Holder from obtaining any injunctive relief or other equitable remedies (including, without
limitation, with respect to any matters described in this Section 21).

2, Notices; Currency; Payments.

@ Notices. The Company shall provide each Holder of Preferred Shares with
prompt written notice of all actions taken pursuant to the terms of this Certificate of
Designations, including in reasonable detail a description of such action and the reason
therefor. Whenever notice is required to be given under this Certificate of Designations,
unless otherwise provided herein, such notice must be in writing and shall be given in
accordance with Section 16.4 of the Exchange Agreements. The Company shall provide
each Holder with prompt written notice of all actions taken pursuant to this Certificate of
Designations, including in reasonable detail a description of such action and the reason
therefore. Without limiting the generality of the foregoing, the Company shall give written
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notice to each Holder at least fifteen (15) days prior to the date on which the Company
closes its books or takes a record (A) with respect to any dividend or distribution upon the
Common Stock, or (B) for determining rights to vote with respect to any Fundamental
Transaction, dissolution or liquidation, provided in each case that such information shall
be made known to the public prior to or in conjunction with such notice being provided to
such Holder,

®) Currency. All dollar amounts referred to in this Certificate of Designations
are in United States Dollars (“U.S. Dellars™), and all amounts owing under this Certificate
of Designations shall be paid in U.S. Dollars. All amounts denominated in other currencies
(if any) shall be converted into the U.S. Dollar equivalent amount in accordance with the
Exchange Rate on the date of calculation. “Exchange Rate” means, in relation to any
amount of currency to be converted into U.S. Dollars pursuant to this Certificate of
Designations, the U.S. Dollar exchange rate as published in the Wall Street Journal on the
relevant date of calculation (it being understood and agreed that where an amount is
calculated with reference to, or over, a period of time, the date of calculation shall be the
final date of such period of time),

© Payments, Whenever any payment of cash is to be made by the Company
to any Person pursuant to this Certificate of Designations, unless otherwise expressly set
forth herein, such payment shall be made in lawful money of the United States of America
by wire transfer of immediately available funds pursuant to wire transfer instructions that
Holder shall provide to the Company in writing from time to time. Whenever any amount
expressed to be due by the terms of this Certificate of Designations is due on any day which
is not a Business Day, the same shall instead be due on the next succeeding day which is a
Business Day. Any amount due under the Transaction Documents which is not paid when
due shall result in a late charge being incurred and payable by the Company in an amount
equal to interest on such amount at the rate of eighteen percent (18%) per annum from the
date such amount was due until the same is paid in full (“Late Charge”).

3. Waiver of Notice. To the extent permitted by law, the Company hereby irrevocably
waives demand, notice, presentment, protest and all other demands and notices in connection with
the delivery, acceptance, performance, default or enforcement of this Certificate of Designations
and the Exchange Agreements.

4 Governing Law. This Certificate of Designations shall be construed and enforced
in accordance with, and all questions concerning the construction, validity, interpretation and
performance of this Certificate of Designations shall be governed by, the internal laws of the State
of Delaware, without giving effect to any choice of law or conflict of law provision or rule (whether
of the State of Delaware or any other jurisdictions) that would cause the application of the laws of
any jurisdictions other than the State of Delaware. Except as otherwise required by Section 21
above, the Company hereby irrevocably submits to the exclusive jurisdiction of the state and
federal courts sitting in The City of New York, Borough of Manhattan, for the adjudication of any
dispute hereunder or in connection herewith or with any transaction contemplated hereby or
discussed herein, and hereby irrevocably waives, and agrees not to assert in any suit, action or
proceeding, any claim that it is not personally subject to the jurisdiction of any such court, that
such suit, action or proceeding is brought in an inconvenient forum or that the venue of such suit,
action or proceeding is improper. Nothing contained herein shall be deemed to limit in any way
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any right to serve process in any manner permitted by law. Nothing contained herein shall be
deemed to limit in any way any right to serve process in any manner permitted by law. Nothing
contained herein (i) shall be deemed or operate to preclude any Holder from bringing suit or taking
other legal action against the Company in any other jurisdiction to collect on the Company’s
obligations to such Holder, to realize on any collateral or any other security for such obligations,
or to enforce a judgment or other court ruling in favor of such Holder or (ii) shall limit, or shall be
deemed or construed to limit, any provision of Section 21 above. THE COMPANY HEREBY
IRREVOCABLY WAIVES ANY RIGHT IT MAY HAVE TO, AND AGREES NOT TO
REQUEST, A JURY TRIAL FOR THE ADJUDICATION OF ANY DISPUTE
HEREUNDER OR IN CONNECTION WITH OR ARISING OUT OF THIS
CERTIFICATE OF DESIGNATIONS OR ANY TRANSACTION CONTEMPLATED
HEREBY.

25, Judgment Currency.

@ If for the purpose of obtaining or enforcing judgment against the Company
in any court in any jurisdiction it becomes necessary to convert into any other currency

(such other currency being hereinafter in this Section 25 referred to as the “Judgment
Currency”) an amount due in U.S. dollars under this Certificate of Designations, the
conversion shall be made at the Exchange Rate prevailing on the Trading Day immediately
preceding:

(i) the date actual payment of the amount due, in the case of any proceeding
in the courts of New York or in the courts of any other jurisdiction that will give
effect to such conversion being made on such date: or

(i) the date on which the foreign court determines, in the case of any
proceeding in the courts of any other jurisdiction (the date as of which such
conversion is made pursuant to this Section 25(a)(ii) being hereinafter referred to
as the “Judgment Conversion Date”).

E(3)] If in the case of any proceeding in the court of any jurisdiction referred to
in Section 25(a)(ii) above, there is a change in the Exchange Rate prevailing between the
Judgment Conversion Date and the date of actual payment of the amount due, the
applicable party shall pay such adjusted amount as may be necessary to ensure that the
amount paid in the Judgment Currency, when converted at the Exchange Rate prevailing
on the date of payment, will produce the amount of US dollars which could have been
purchased with the amount of Judgment Currency stipulated in the judgment or judicial
order at the Exchange Rate prevailing on the Judgment Conversion Date.

© Any amount due from the Company under this provision shall be due as a
separate debt and shall not be affected by judgment being obtained for any other amounts
due under or in respect of this Certificate of Designations.

2. Severability. If any provision of this Certificate of Designations is prohibited by
law or otherwise determined to be invalid or unenforceable by a court of competent jurisdiction,
the provision that would otherwise be prohibited, invalid or unenforceable shall be deemed
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amended to apply to the broadest extent that it would be valid and enforceable, and the invalidity
or unenforceability of such provision shall not affect the validity of the remaining provisions of
this Certificate of Designations so long as this Certificate of Designations as so modified continues
to express, without material change, the original intentions of the parties as to the subject matter
hereof and the prohibited nature, invalidity or unenforceability of the provision(s) in question does
not substantially impair the respective expectations or reciprocal obligations of the parties or the
practical realization of the benefits that would otherwise be conferred upon the parties. The parties
will endeavor in good faith negotiations to replace the prohibited, invalid or unenforceable
provision(s) with a valid provision(s), the effect of which comes as close as possible to that ofthe
prohibited, invalid or unenforceable provision(s).

27 Maximum Payments. Nothing contained herein shall be deemed to establish or
require the payment of a rate of interest or other charges in excess of the maximum permitted by
applicable law. In the event that the rate of interest required to be paid or other charges hereunder
exceed the maximum permitted by such law, any payments in excess of such maximum shall be
credited against amounts owed by the Company to the applicable Holder and thus refunded to the
Company.

2B Stockholder Matters; Amendment.

@ Stockholder Matters. Any stockholder action, approval or consent required,
desired or otherwise sought by the Company pursuant to the DGCL, the Certificate of
Incorporation, this Certificate of Designations or otherwise with respect to the issuance of
Preferred Shares may be effected by written consent of the Company’s stockholders or at
a duly called meeting of the Company’s stockholders, all in accordance with the applicable
rules and regulations of the DGCL. This provision is intended to comply with the
applicable sections of the DGCL permitting stockholder action, approval and consent
affected by written consent in lieu of a meeting.

® Amendment. Except for Section 4, which may not be amended or waived
hereunder, this Certificate of Designations or any provision hereof may be amended by
obtaining (i) the affirmative vote at a meeting duly called for such purpose, or written
consent without a meeting in accordance with the DGCL, of the Required Holders, voting
separate as a single class, (ii) such other stockholder approval, if any, as may then be
required pursuant to the DGCL and the Certificate of Incorporation and (iii) the approval
of the Board of Directors of the Company.

2. Certain Defined Terms. For purposes of this Certificate of Designations, the
following terms shall have the following meanings:

@ “1934 Act” means the Securities Exchange Act of 1934, as amended, and
the rules and regulations thereunder.

{15)] “Additional Amount” means, as of the applicable date of determination,

with respect to each Preferred Share, all declared and unpaid Dividends on such Preferred
Share,
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© “Affiliate” or “Affiliated” means, with respect to any Person, any other
Person that directly or indirectly controls, is controlled by, or is under common control
with, such Person, it being understood for purposes of this definition that “control” of a
Person means the power directly or indirectly either to vote 10% or more of the stock
having ordinary voting power for the election of directors of such Person or direct or cause
the direction of the management and policies of such Person whether by contract or
otherwise.

« “Atiribution Parties” means, collectively, the following Persons and
entities: (i) any investment vehicle, including, any funds, feeder funds ormanaged accounts,
currently, or from time to time after the Initial Issuance Date, directly or indirectly managed
or advised by a Holder’s investment manager or any of its Affiliates or principals, (ii) any
direct or indirect Affiliates of such Holder or any of the foregoing, (iii) any Person acting
or who could be deemed to be acting as a Group together with such Holder or any of the
foregoing and (iv) any other Persons whose beneficial ownership of the Company’s
Common Stock would or could be aggregated with such Holder’s and the other Attribution
Parties for purposes of Section 13(d) of the 1934 Act. For clarity, the purpose of the
foregoing is to subject collectively such Holder and all other Attribution Parties to the
Maximum Percentage.

© “Book-Entry” means each entry on the Register evidencing one or more
Preferred Shares held by a Holder in lieu of a Preferred Share Certificate issuable
hereunder.

{0 “Business Day” means any day other than Saturday, Sunday or other day
on which commercial banks in The City of New York are authorized or required by law to
remain closed; provided, however, for clarification, commercial banks shall not be deemed

LTI

to be authorized or required by law to remain closed due to “stay at home”, “shelter-in-
place”, “non-essential employee” or any other similar orders or restrictions or the closure
of any physical branch locations at the direction of any governmental authority so long as
the electronic funds transfer systems (including for wire transfers) of commercial banks in

The City of New York generally are open for use by customers on such day.

® “Change of Control” means any Fundamental Transaction other than (i)
any merger of the Company or any of its, direct or indirect, wholly owned Subsidiaries
with or into any of the foregoing Persons, (ii) any reorganization, recapitalization or
reclassification of the shares of Common Stock in which holders of the Company’s voting
power immediately prior fo such reorganization, recapitalization or reclassification
continue after such reorganization, recapitalization or reclassification to hold publicly
traded securities and, directly or indirectly, are, in all material respects, the holders of the
voting power of the surviving entity (or entities with the authority or voting power to elect
the members of the board of directors (or their equivalent if other than a corporation) of
such entity or entities) after such reorganization, recapitalization or reclassification or (iii)
pursuant to a migratory merger effected solely for the purpose of changing the jurisdiction
of incorporation of the Company or any of its Subsidiaries.

1] “Common Stock” means (i) the Company’s shares of common stock, $0.0001
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par value per share, and (ii) any capital stock into which such common stock shall have been
changed or any share capital resulting from a reclassification of such common stock.

{ “Convertible Securities” means any stock or other security (other than
Options) that is at any time and under any circumstances, directly or indirectly, convertible
into, exercisable or exchangeable for, or which otherwise entitles the holder thereof to
acquire, any shares of Common Stock.

{0 “Exchange Agreements” means those certain Exchange Agreements, each
by and between the Company and an initial holder of Preferred Shares, dated as of January
2023, as may be amended from time in accordance with the termsthereof.

k) “Fundamental Transaction” means (i) that the Company shall, directly or
indirectly, including through subsidiaries, Affiliates or otherwise, in one or more related
transactions, (A) consolidate or merge with or into (whether or not the Company is the
surviving corporation) another Subject Entity, or (B) sell, assign, transfer, convey or
otherwise dispose of all or substantially all of the properties or assets of the Company or
any of its “significant subsidiaries” {as defined in Rule 1-02 of Regulation S-X) to one or
more Subject Entities, or (C) make, or allow one or more Subject Entities to make, or allow
the Company to be subject to or have its Common Stock be subject to or party to one or
more Subject Entities making, a purchase, tender or exchange offer that is accepted by the
holders of at least either (x) 50% of the outstanding shares of Common Stock, (y) 50% of
the outstanding shares of Common Stock calculated as if any shares of Common Stock held
by all Subject Entities making or party to, or Affiliated with any Subject Entities making or
party to, such purchase, tender or exchange offer were not outstanding; or (z) such number
of shares of Common Stock such that all Subject Entities making or party to, or Affiliated
with any Subject Entity making or party to, such purchase, tender or exchange offer, become
collectively the beneficial owners (as defined in Rule 13d-3 under the 1934 Act) of at least
50% of the outstanding shares of Common Stock, or (D) consummate a stock or share
purchase agreement or other business combination (including, without limitation, a
reorganization, recapitalization, spin-off or scheme of arrangement) with one or more
Subject Entities whereby all such Subject Entities, individually or in the aggregate, acquire,
either (x) at least 50% of the outstanding shares of Common Stock, (y) at least 50% of the
outstanding shares of Common Stock calculated as if any shares of Common Stock held by
all the Subject Entities making or party to, or Affiliated with any Subject Entity making or
party to, such stock purchase agreement or other business combination were not
outstanding; or (z) such number of shares of Common Stock such that the Subject Entities
become collectively the beneficial owners (as defined in Rule 134d-3 under the 1934 Act) of
at least 50% of the outstanding shares of Common Stock, or (E) reorganize, recapitalize or
reclassify its Common Stock, (ii) that the Company shall, directly or indirectly, including
through subsidiaries, Affiliates or otherwise, in one or more related transactions, allow any
Subject Entity individually or the Subject Entities in the aggregate to be or become the
“beneficial owner” (as defined in Rule 13d-3 under the 1934 Act), directly or indirectly,
whether through acquisition, purchase, assignment, conveyance, tender, tender offer,
exchange, reduction in outstanding shares of Common Stock, merger, consolidation,
business combination, reorganization, recapitalization, spin-off, scheme of arrangement,
reorganization, recapitalization or reclassification or otherwise in any manner whatsoever, of
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either (x) at least 50% of the aggregate ordinary voting power represented by issued and
outstanding Common Stock, (y) at least 50% of the aggregate ordinary voting power
represented by issued and outstanding Common Stock not held by all such Subject Entities
as of the date of this Certificate of Designations calculated as if any shares of Common
Stock held by all such Subject Entities were not outstanding, or (z) a percentage of the
aggregate ordinary voting power represented by issued and outstanding shares of Common
Stock or other equity securities of the Company sufficient to allow such Subject Entities to
effect a statutory short form merger or other transaction requiring other stockholders of the
Company to surrender their shares of Common Stock without approval of the stockholders
of the Company, or (iii) directly or indirectly, including through subsidiaries, Affiliates or
otherwise, in one or more related transactions, the issuance of or the entering into any other
instrument or transaction structured in a manner to circumvent, or that circumvents, the
intent of this definition in which case this definition shall be construed and implemented in
a manner otherwise than in strict conformitywith the terms of this definition to the extent
necessary to correct this definition or any portion of this definition which may be defective
or inconsistent with the intended treatment of such instrument or transaction.

()] “Group” means a “group” as that term is used in Section 13(d) of the 1934
Act and as defined in Rule 13d-5 thereunder.

{m) “Liquidation Event” means, whether in a single transaction or series of
transactions, the voluntary or involuntary liquidation, dissolution or winding up of the
Company or such Subsidiaries the assets of which constitute all or substantially all of the
assets of the business of the Company and its Subsidiaries, taken as a whole.

) “Options” means any rights, warrants or options to subscribe for or
purchase shares of Common Stock or Convertible Securities.

© “Parent Entity” of a Person means an entity that, directly or indirectly,
controls the applicable Person and whose common stock or equivalent equity security is
quoted or listed on an Eligible Market, or, if there is more than one such Person or Parent
Entity, the Person or Parent Entity with the largest public market capitalization as of the
date of consummation of the Fundamental Transaction.

) “Person” means an individual, a limited liability company, a partnership,a
joint venture, a corporation, a trust, an unincorporated organization, any other entity or a
government or any department or agency thereof.

()] “Redemption Notices” means, collectively, the Company Optional
Redemption Notices and the Maturity Redemption Notice, and each of the foregoing,
individually, a “Redemption Notice.”

1G] “Redemption Prices” means, collectively, any Maturity Redemption Price
and Company Optional Redemption Price, and each of the foregoing, individually, a
“Redemption Price.”

® “SEC” means the United States Securities and Exchange Commission or
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the successor thereto.

(3] “Stated Value” shall mean $1,000 per share, subject to adjustment for
stock splits, stock dividends, recapitalizations, reorganizations, reclassifications,
combinations, subdivisions or other similar events occurring after the Initial Issuance Date
with respect to the Preferred Shares.

) “Subject Entity” means any Person, Persons or Group or any Affiliate or
associate of any such Person, Persons or Group.

) “Subsidiaries” shall have the meaning as set forth in the Exchange
Agreements.

{w) “Successor Entity” means the Person (or, if so elected by the Required
Holders, the Parent Entity) formed by, resulting from or surviving any Fundamental
Transaction or the Person (or, if so elected by the Required Holders, the Parent Entity) with
which such Fundamental Transaction shall have been entered into.

) “Trading Day” means, as applicable, (x) with respect to all price or trading
volume determinations relating to the Common Stock, any day on which the Common
Stock is traded on the Principal Market, or, if the Principal Market is not the principal
trading market for the Common Stock, then on the principal securities exchange or
securities market on which the Common Stock is then traded, provided that “Trading Day”
shall not include any day on which the Common Stock is scheduled to trade on such
exchange or market for less than 4.5 hours or any day that the Common Stock is suspended
from trading during the final hour of trading on such exchange or market (or if such
exchange or market does not designate in advance the closing time of trading on such
exchange or market, then during the hour ending at 4:00:00 p.m., New York time) unless
such day is otherwise designated as a Trading Day in writing by the applicable Holder or
(y) with respect to all determinations other than price determinations relating to the
Common Stock, any day on which The New York Stock Exchange (or any successor
thereto) is open for trading of securities.

) “Transaction Documents” means the Exchange Agreements, this
Certificate of Designations and each of the other agreements and instruments entered into
or delivered by the Company or any of the Holders in connection with the transactions
contemplated by the Exchange Agreements, all as may be amended from time to time in
accordance with the terms thereof.

(z) “Underlying Amount” means the sum of (x) means, with respect to each
Preferred Share, as of the applicable date of determination, the sum of (1) the Stated Value
thereof plus (2) the Additional Amount thereon and any accrued and unpaid Late Charges
with respect to such Stated Value and Additional Amount as of such date of determination.

0. Disclosure. Upon receipt or delivery by the Company of any notice in accordance
with the terms of this Certificate of Designations, unless the Company has in good faith determined
that the matters relating to such notice do not constitute material, non-public information relating
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to the Company or any of its Subsidiaries, the Company shall on or prior to 9:00 am, New York
city time on the Business Day immediately following such notice delivery date, publicly disclose
such material, non-public information on a Current Report on Form 8-K or otherwise. In the event
that the Company believes that a notice contains material, non-public information relating to the
Company or any of its Subsidiaries, the Company so shall indicate to the Holder explicitly in
writing in such notice {or immediately upon receipt of notice from such Holder, as applicable),
and in the absence of any such written indication in such notice (or notification from the Company
immediately upon receipt of notice from such Holder), such Holder shall be entitled to presume
that information contained in the notice does not constitute material, non-public information
relating to the Company or any of its Subsidiaries. Nothing contained in this Section 30 shall limit
any obligations of the Company, or any rights of any Holder, under Section 9 of the Exchange
Agreements,

3L Absence of Trading and Disclosure Restrictions. The Company acknowledges and
agrees that no Holder is a fiduciary or agent of the Company and that each Holder shall have no
obligation to (a) maintain the confidentiality of any information provided by the Company or (b)
refrain from trading any securities while in possession of such information in the absence of a
written non-disclosure agreement signed by an officer of such Holder that explicitly provides for
such confidentiality and trading restrictions. In the absence of such an executed, written non-
disclosure agreement, the Company acknowledges that each Holder may freely trade in any
securities issued by the Company, may possess and use any information provided by the Company
in connection with such trading activity, and may disclose any such information to any third party.

® R ok kR
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IN WITNESS WHEREOF, the Company has caused this Certificate of Designations  of
Series C Convertible Preferred Stock of Akerna Corp. to be signed by its Chief Executive Officer
on this 20th day of December, 2023,

AKERNA CORP.

DocuSigned by:
By: l Jussica. Bllinagley
Name: Jessica Billingsley

Title: Chief Executive Officer




Exhibit 10.1
AKERNA CORP.
AMENDMENT NO. 1 TO EXCHANGE AGREEMENT

This Amendment No. 1 (the “Amendment”) to that certain Exchange Agreement, dated January 27, 2023, by and between Akerna Corp., a Delaware corporation with
offices located at 1550 Larimer Street, #246, Denver, Colorado 80202 (the “Company”), and investor signatory thereto (the “Holder”) (the “Exchange Agreement”), is
entered into as of this 20th day of December, 2023, by and between the Company and the Holder, with reference to the following facts (capitalized terms used but not otherwise
defined herein shall have the meanings as set forth in the Exchange Agreement (as amended hereby) (the “Amended Exchange Agreement”):

A. Prior to the date hereof, pursuant to that certain Securities Purchase Agreement, dated as of October 5, 2021, by and between the Company and the investors party
thereto (as amended, the “Securities Purchase Agreement”), the Company issued to such investors certain senior secured convertible notes (the “Notes™).

B. As of the date hereof, the Holder holds in aggregate principal amount of Notes (the “Existing Note”).

C. Previously, the Company, Gryphon Digital Mining, Inc. (“Gryphon”) and Akerna Merger Co., a Delaware corporation (“Merger Sub”), entered into an Agreement
and Plan of Merger, dated January 27, 2023 (the “Merger Agreement”), pursuant to which Merger Sub will merge with and into Gryphon (the “Merger”), with Gryphon
surviving the Merger as a wholly owned subsidiary of the Company.

D. In connection with the entry by the Company and Gryphon into the Merger Agreement, the Company and the Holder entered into an Exchange Agreement dated
January 27, 2023 (the “Exchange Agreement”) and authorized a new series of Preferred Stock of the Company designated as Series C Preferred Stock the terms of which are
set forth in the certificate of designation for such series of Preferred Stock (the “New Certificate of Designation”) in the form attached as Exhibit B to the Exchange
Agreement (together with any shares of Series C Preferred Stock issued in replacement thereof in accordance with the terms thereof, the “Series C Preferred Stock™).

F. Under the terms of the Exchange Agreement, subject to the satisfaction of the conditions set forth therein, the Holder agreed to exchange (the “Initial Exchange”)
up to such maximum aggregate Conversion Amount (as defined in the Existing Note) of the Existing Note as set forth on the signature page of the Holder attached to the
Exchange Agreement (the “Maximum Note Amount”), but in no event greater than the lesser of (x) the aggregate amount then outstanding under the Existing Note and (y)
such portion of the Maximum Note Amount that is convertible, pursuant to the terms of the Existing Note (after giving effect to the Conversion Price Adjustment, as defined in
the Exchange Agreement), into 19.9% of the common stock of the Company (“Common Stock”) outstanding as of the date of consummation of the Initial Exchange (such
lesser amount, the “Exchange Note Amount,” and the aggregate number of shares of Common Stock then issuable upon conversion of the Exchange Note Amount
immediately prior to giving effect to the Exchange, the “Exchange Share Amount”) into such aggregate number of shares of Series C Preferred Stock (the “New Preferred
Shares”) with an aggregate voting power and economic value equal to the Exchange Share Amount.

G. The parties desire to amend the Exchange Agreement as follows (collectively, the “Amendments™): (i) the ‘Initial Closing Date” under the Exchange Agreement to
conduct the Initial Exchange shall be the date hereof, (ii) the “Exchange Note Amount™ shall be amended to be in no event greater than the lesser of (x) the aggregate amount
then outstanding under the Existing Note and (y) such portion of the Maximum Note Amount that is convertible, pursuant to the terms of the Existing Note (after giving effect
to the Conversion Price Adjustment, as defined in the Exchange Agreement) into such number of Series C Preferred Stock equal to 19.9% of the voting rights of the Company
outstanding as of the time immediately following the issuance of the Series C Preferred Stock issued hereunder and any other issuances of Series C Preferred Stock being
issued to other holders of the Notes under similar Exchange Agreements which will close concurrently with the exchange hereunder upon the consummation of the Initial
Exchange, (iii) as calculated under the terms of the Exchange Agreement, as amended hereby, the Exchange Note Amount is $1,711,000 (the “Actual Exchange Note
Amount”), the Exchange Share Amount is 3,422,000 shares of Common Stock (the “Actual Exchange Share Amount”) and the number of shares of Series C Preferred Stock
having a stated value of $1,000 per share to be issued to the Holder will be 1,711 shares of Series C Preferred Stock (“Actual New Preferred Shares”) each such share of
Series C Preferred Stock having the voting equivalent of 2,000 shares of Common Stock, (iii) Exhibit B to the Exchange Agreement shall be amended and restated in the form
of Exhibit A attached hereto to reflect the actual number of Series C Preferred Stock being issued, change the outside date of Holder redemptions and eliminate provisions
regarding automatic redemption/exchange upon a change of control and (iv) Initial Exchange shall be consummated on the date hereof pursuant to Section 3(a)(9) of the
Securities Act of 1933, as amended (the “1933 Act”) and the terms set forth in the Amended Exchange Agreement.




NOW, THEREFORE, in consideration of the foregoing premises and the mutual covenants hereinafter contained, the sufficiency of which is acknowledged by the
parties, the parties hereto agree as follows:

1. Amendments; Initial Closing. Effective upon the execution and delivery of this Agreement, the Amendments shall be effective and the Initial Closing shall occur in
accordance with the terms and conditions of the Amended Exchange Agreement.

2. Acknowledgment. The Company hereby confirms and agrees that (i) except with respect to the Amendments set forth in Sections 1 above that are effective upon the
execution and delivery of this Agreement, the Exchange Agreement shall continue to be, in full force and effect and is hereby ratified and confirmed in all respects, except that
on and after the date hereof: (a) all references in the Securities Purchase Agreement or Exchange Agreement to “this Agreement,” “hereto,” “hereof,” “hereunder” or words of
like import referring to such agreements shall mean the Securities Purchase Agreement as amended by the Exchange Agreement and as further amended by this Amendment,
and (b) all references in the other Transaction Documents to the “Securities Purchase Agreement,” “thereto,” “thereof,” “thereunder” or words of like import referring to the
Securities Purchase Agreement shall mean the Securities Purchase Agreement as amended by the Exchange Agreement and as further amended by this Amendment; (ii) the
execution, delivery and effectiveness of this Amendment shall not operate as an amendment, modification or waiver of any right, power or remedy of the Holder except to the
extent expressly set forth and the Holder does not hereby waive any of the conditions set forth in the Exchange Agreement for the Initial Closing to occur.

3. The Company’s Representations and Warranties. The Company hereby represents and warrants to the Holder that the following representations are true and complete as
of the date hereof.

A. Organization and Standing. The Company is a corporation duly organized and validly existing under the laws of the State of Delaware and is in good standing as a
corporation under the laws of Delaware.

B. Authorization. The Company’s execution, delivery, and performance of this Amendment has been duly authorized by all requisite corporate action, and this
Amendment constitutes the Company’s legal, valid, and binding obligation, enforceable in accordance with its terms, subject to applicable bankruptcy, insolvency,
reorganization or similar laws relating to or affecting the enforcement of creditors’ rights. The Company’s execution, delivery, and performance of this Amendment, and the
Company’s compliance with the provisions of this Amendment, do not conflict with, or result in a breach or violation of the terms, conditions, or provisions of, or constitute a
default (or an event with which the giving of notice or passage of time, or both could result in a default) under, or result in the creation or imposition of any lien pursuant to the
terms of, the Company’s Certificate of Incorporation, as currently in effect, or the Company’s Bylaws.

C. Company Bring Down. Except as set forth on Schedule 3(C) attached hereto, the Company hereby makes the representations and warranties to the Holder as set
forth in Section 7 of the Exchange Agreement (as amended hereby) as if such representations and warranties were made as of the date hereof as set forth in their entirety in this
Amendment, mutatis mutandis. Such representations and warranties to the transactions thereunder and the securities issued pursuant thereto are hereby deemed for purposes of
this Amendment to be references to the transactions hereunder and the issuance of the securities pursuant hereto, references therein to “Initial Closing Date” being deemed
references to the date hereof, and references to “the date hereof” being deemed references to the date of this Amendment.

D. Initial Closing Conditions. The Company hereby represents to the Holder that all of the conditions for the Initial Closing under the Exchange Agreement have been
fulfilled as of the date hereof.

E. Principal Amount of Notes following Initial Closing. The Company hereby represents and agrees that following the Initial Closing hereunder the aggregate principal
amount of Notes held by the Holder will be




4. Holder’s Representations and Warranties. The Holder represents and warrants to the Company with respect to the transactions contemplated by this Amendment as
follows:

A. Right, Title, and Interest. The Holder is the lawful owner of the Existing Note, has good and marketable title to the Existing Note, and has all right, title, and interest
in and to the Existing Note. The Existing Note is free and clear of all liens, encumbrances, equities, security interests, and any other claims whatsoever. No third-party has any
right to prevent the Holder from converting the Existing Note as contemplated by this Amendment, and no third-party has any right to receive notice of the conversion of the
Existing Note as contemplated by this Amendment. The Holder is not aware of any basis for any disputes or challenges regarding the Holder’s ownership of the Existing Note
and no such disputes or challenges are pending or alleged.

B. Authorization. The Holder has full power and authority to enter into this Amendment. All action on the part of the Holder necessary for the authorization, execution,
delivery and performance of this Amendment, and the performance of all of the Holder’s obligations under this Amendment, has been taken or will be taken prior to the
effectiveness of the Agreement. This Agreement, when executed and delivered by the Holder, will constitute valid and legally binding obligations of the Holder, enforceable in
accordance with their terms.

5. Miscellaneous.

A. Disclosure of Transaction. The Company shall, on or before 8:30 a.m., New York City time, on or prior to the first Business Day after the date of this Amendment,
file a Current Report on Form 8-K describing the terms of the transactions contemplated hereby in the form required by the 1934 Act and attaching this Amendment and the
Certificate of Designation for the Series C Preferred Stock as exhibits to such filing (excluding schedules, the “8-K Filing”). From and after the filing of the 8-K Filing, the
Company shall have disclosed all material, non-public information (if any) provided up to such time to the Holder by the Company or any of its Subsidiaries or any of their
respective officers, directors, employees or agents. In addition, upon the filing of the 8-K Filing, the Company acknowledges and agrees that any and all confidentiality or
similar obligations under any agreement with respect to the transactions contemplated by this Amendment or as otherwise disclosed in the 8-K Filing, whether written or oral,
between the Company, any of its Subsidiaries or any of their respective officers, directors, affiliates, employees or agents, on the one hand, and any of the Holder or any of their
affiliates, on the other hand, shall terminate. Neither the Company, its Subsidiaries nor the Holder shall issue any press releases or any other public statements with respect to
the transactions contemplated hereby; provided, however, the Company shall be entitled, without the prior approval of the Holder, to issue a press release or make such other
public disclosure with respect to such transactions (i) in substantial conformity with the 8-K Filing and contemporaneously therewith or (ii) as is required by applicable law and
regulations (provided that in the case of clause (i) the Holder shall be consulted by the Company in connection with any such press release or other public disclosure prior to its
release). For the avoidance of doubt, the foregoing sentence shall not apply to any press release or other public statement solely with respect to the Merger Agreement and the
transactions contemplated thereby and without any reference to the Holder or this Amendment. Without the prior written consent of the Holder (which may be granted or
withheld in the Holder’s sole discretion), except as required by applicable law, the Company shall not (and shall cause each of its Subsidiaries and affiliates to not) disclose the
name of the Holder in any filing, announcement, release or otherwise. Notwithstanding anything contained in this Amendment to the contrary and without implication that the
contrary would otherwise be true, the Company expressly acknowledges and agrees that the Holder shall not have (unless expressly agreed to by the Holder after the date
hereof in a written definitive and binding agreement executed by the Company and the Holder (it being understood and agreed that no Other Holder may bind the Holder with
respect thereto)), any duty of confidentiality with respect to, or a duty not to trade on the basis of, any material, non-public information regarding the Company or any of its
Subsidiaries

B. Fees. The Company shall reimburse Kelley Drye & Warren, LLP (counsel to the lead Holder) in an aggregate non-accountable amount of $5,000 (the “Legal Fee
Amount”) for costs and expenses incurred by it in connection with drafting and negotiation of this Amendment; provided, that the Company shall promptly reimburse Kelley
Drye & Warren LLP on demand for any additional reasonable and documented fees and expenses not so reimbursed through such withholding at each Closing. Each party to
this Amendment shall bear its own expenses in connection with the structuring, documentation, negotiation and closing of the transactions contemplated hereby, except as
provided in the previous sentence, and except that the Company shall be responsible for the payment of any placement agent’s fees, financial advisory fees, transfer agent fees,
Depository Trust Company (“DTC”) fees relating to or arising out of the transactions contemplated hereby.




C. Independent Nature of Holders Obligations and Rights. The obligations of the Holder under this Amendment are several and not joint with the obligations of any
other holder of securities of the Company (each, an “Other Holder”), and the Holder shall not be responsible in any way for the performance of the obligations of any Other
Holder under any other agreement by and between the Company and any Other Holder (each, an “Other Agreement”). Nothing contained herein or in any Other Agreement,
and no action taken by the Holder pursuant hereto, shall be deemed to constitute the Holder and Other Holders as a partnership, an association, a joint venture or any other kind
of entity, or create a presumption that the Holder and Other Holders are in any way acting in concert or as a group with respect to such obligations or the transactions
contemplated by this Amendment or any Other Agreement and the Company acknowledges that, to the best of its knowledge, the Holder and the Other Holders are not acting in
concert or as a group with respect to such obligations or the transactions contemplated by this Amendment or any Other Agreement. The Company, and the Holder confirm that
the Holder has independently participated in the negotiation of the transactions contemplated hereby with the advice of its own counsel and advisors. The Holder shall be
entitled to independently protect and enforce its rights, including, without limitation, the rights arising out of this Amendment, and it shall not be necessary for any Other
Holder to be joined as an additional party in any proceeding for such purpose.

D. Notices. Any notices, consents, waivers or other communications required or permitted to be given under the terms of this Amendment must be in writing and will
be deemed to have been delivered: (i) upon receipt, when delivered personally; (ii) upon delivery, when sent by electronic mail; or (iii) one Trading Day after deposit with an
overnight courier service, in each case properly addressed to the party to receive the same. The addresses and e-mail addresses for such communications shall be as set forth on
the signature pages attached hereto or to such other address and/or e-mail address and/or to the attention of such other Person as the recipient party has specified by written
notice given to each other party five (5) days prior to the effectiveness of such change. Written confirmation of receipt (A) given by the recipient of such notice, consent, waiver
or other communication, (B) mechanically or electronically generated by the sender’s e-mail containing the time, date and copy of the message or (C) provided by an overnight
courier service shall be rebuttable evidence of personal service, receipt by electronic mail or receipt from an overnight courier service in accordance with clause (i), (ii) or (iii)
above, respectively.

E. Successors and Assigns. Except as otherwise provided herein, the terms and conditions of this Amendment shall inure to the benefit of and be binding upon the
parties hereto and the respective successors and assigns of the parties. Nothing in this Amendment, express or implied, is intended to confer upon any party, other than the
parties hereto or their respective successors and assigns, any rights, remedies, obligations or liabilities under or by reason of this Amendment, except as expressly provided in
this Amendment.




F. Governing Law. All questions concerning the construction, validity, enforcement and interpretation of this Amendment shall be governed by the internal laws of the
State of New York, without giving effect to any choice of law or conflict of law provision or rule (whether of the State of New York or any other jurisdictions) that would cause
the application of the laws of any jurisdictions other than the State of New York. Each party hereby irrevocably submits to the exclusive jurisdiction of the state or federal
courts sitting in The City of New York, Borough of Manhattan, for the adjudication of any dispute hereunder or in connection herewith or with any transaction contemplated
hereby or discussed herein, and hereby irrevocably waives, and agrees not to assert in any suit, action or proceeding, any claim that it is not personally subject to the jurisdiction
of any such court, that such suit, action or proceeding is brought in an inconvenient forum or that the venue of such suit, action or proceeding is improper. Each party hereby
irrevocably waives personal service of process and consents to process being served in any such suit, action or proceeding by mailing a copy thereof to such party at the address
for such notices to it under this Amendment and agrees that such service shall constitute good and sufficient service of process and notice thereof. Nothing contained herein
shall be deemed to limit in any way any right to serve process in any manner permitted by law. EACH PARTY HEREBY IRREVOCABLY WAIVES ANY RIGHT IT MAY
HAVE, AND AGREES NOT TO REQUEST, A JURY TRIAL FOR THE ADJUDICATION OF ANY DISPUTE HEREUNDER OR IN CONNECTION WITH OR ARISING
OUT OF THIS AGREEMENT OR ANY TRANSACTION CONTEMPLATED HEREBY..

G. Severability. 1f one or more provisions of this Amendment are held to be unenforceable under applicable law, such provision shall be excluded from this
Amendment and the balance of the Agreement shall be interpreted as if such provision were so excluded and shall be enforceable in accordance with its terms so long as this
Amendment as so modified continues to express, without material change, the original intentions of the parties as to the subject matter hereof and the prohibited nature,
invalidity or unenforceability of the provision(s) in question does not substantially impair the respective expectations or reciprocal obligations of the parties or the practical
realization of the benefits that would otherwise be conferred upon the parties. The parties will endeavor in good faith negotiations to replace the prohibited, invalid or
unenforceable provision(s) with a valid provision(s), the effect of which comes as close as possible to that of the prohibited, invalid or unenforceable provision(s).

H. Counterparts. This Agreement may be executed in two or more counterparts, each of which shall be deemed an original, but all of which together shall constitute
one and the same instrument.

1. No Third Party Beneficiaries. This Agreement is intended for the benefit of the parties hereto and their respective permitted successors and assigns, and is not for the
benefit of, nor may any provision hereof be enforced by, any other Person.

(SIGNATURE PAGES FOLLOW)




IN WITNESS WHEREOF, the Company and the Holder have each executed this Amendment as of the date set forth on the first page of this Amendment.
AKERNA CORP.

By:

Name: Jessica Billingsley
Title:  Chief Executive Officer

Mailing Address and E-Mail Address for Notices:
1550 Larimer Street, #246

Denver, Colorado 80202

jlb@akerna.com

[SIGNATURE PAGE TO AMENDMENT NO. 1 TO EXCHANGE AGREEMENT]




IN WITNESS WHEREOF, the Holder and the Company have executed this Amendment as of the date set forth on the first page of this Amendment.
HOLDER:
HIGH TRAIL INVESTMENTS ON LLC

By:

Name:
Title:

Mailing Address and E-Mail Address for Notices:

[SIGNATURE PAGE TO AMENDMENT NO. 1 TO EXCHANGE AGREEMENT]




IN WITNESS WHEREOF, the Holder and the Company have executed this Amendment as of the date set forth on the first page of this Amendment.
HOLDER:

ALTO OPPORTUNITY MASTER FUND, SPC - SEGREGATED
MASTER PORTFOLIO B

By:

Name:
Title:

Mailing Address and E-Mail Address for Notices:

[SIGNATURE PAGE TO AMENDMENT NO. 1 TO EXCHANGE AGREEMEN




EXHIBIT A

SERIES C CERTIFICATE OF DESIGNATION




