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Item 1.01 Entry into a Material Definitive Agreement.

 
On January 11, 2023, Akerna Corp., a Delaware corporation (the “Company”) and The NAV People, Inc. d/b/a “365 Cannabis”, a Delaware corporation and a wholly-

owned subsidiary of the Company (“365”), entered into a Stock Purchase Agreement (the “Purchase Agreement”) with 365 Holdco LLC, a Delaware limited liability company
(“Buyer”; together with the Company and 365, the “Parties”; each, a “Party”), pursuant to which the Company agreed to sell all of the issued and outstanding capital stock of
365 owned by the Company (“365 Shares”) to Buyer for an aggregate purchase price consisting of $500,000 of cash (the “Cash Purchase Price”), subject to adjustment
pursuant to the Purchase Agreement, plus the deemed value of $2,283,806.42 in consideration of the Termination and Release (as defined below) (the “Earn-out Consideration”
and together with the Cash Purchase Price collectively referred to as the “Purchase Price”) and on the terms and subject to the conditions set forth in the Purchase Agreement
(the “Transaction”). $100,000 of the Cash Purchase Price is subject to a hold-back by the Buyer in satisfaction of certain adjustments in accounts payable and indemnification
obligations as described below (the “Accounts Payable Holdback Amount”).

 
The Transaction was completed on January 11, 2023 (the “Closing Date”).
 
The Purchase Agreement contains customary representations, warranties and covenants by each party that are subject, in some cases, to specified exceptions and

qualifications contained in the Purchase Agreement.
 
The Company agreed to indemnify Buyer for losses arising out of or relating to (i) any inaccuracy in or breach of certain representations and warranties made by the

Company or 365, (ii) any indebtedness of 365 or its subsidiary incurred after the Lookback Date (as defined by the Purchase Agreement) and before the Closing Date, (iii) any
Pre-Closing Taxes (as defined by the Purchase Agreement); and (iv) any claims or liabilities with respect to the Lease Agreement dated January 29, 2019 (as amended, the
“Lease”) between 701 Bridger, LLC and 365 or failure to obtain prior to April 30, 2023 an assumption or assignment of such Lease by the Company, in form and substance
reasonably acceptable to Buyer, in either case which results in no continuing liability or obligation to 365. Buyer agreed to indemnify the Company for liabilities arising out of
or relating to any inaccuracy in or breach of certain representations and warranties made by Buyer.



 
Certain representations and warranties made by each Party will survive until 11:59 p.m. Denver time on April 30, 2023 or the termination of the Purchase Agreement.

To the extent that, as of 11:59 p.m. Denver time on April 30, 2023, (a) any Accounts Payable Holdback Amount has not been paid by Buyer to the Company or retained by
Buyer (subject to certain adjustment set forth in the Purchase Agreement), and (b) Buyer has not delivered, by 11:59 p.m. Denver time on April 30, 2023, to the Company a
written notice of a claim for indemnification, Buyer shall release and pay to the Company all of the remaining Accounts Payable Holdback Amount that was not paid or retained
pursuant to the adjustment provisions set forth in the Purchase Agreement. To the extent that, by 11:59 p.m. Denver time on April 30, 2023, Buyer has delivered to the company
a written notice of a claim for indemnification, pending resolution of such claim, Buyer may retain all of the remaining Accounts Payable Holdback Amount that was not paid
or retained pursuant to the adjustment provisions of the Purchase Agreement, provided that after final, non-appealable disposition of such claim (whether through adjudication,
arbitration, or mutual written agreement of the parties), Buyer shall promptly pay to the Company any amounts of such Accounts Payable Holdback Amount available and not
owing to Buyer pursuant to Section 10.03(d) of the Purchase Agreement. Each of the Company’s and Buyer’s indemnification obligations are subject to limitations set forth in
the Purchase Agreement.

 
The Purchase Agreement includes certain termination rights for each of the Company and Buyer, including the right of either the Company or Buyer to terminate the

Purchase Agreement if the closing of the Transaction has not occurred by February 15, 2023.
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In connection to the closing of the Transaction, the Company and the owners of the Buyer (the “Buyer Owners”) entered into an Acknowledgement, Termination and

Release, pursuant to which, the Buyer Owners released certain earn-out payment obligations of Seller under the Amended and Restated Stock Purchase Agreement entered into
by and among the Company, 365, and the Buyer Owners, dated October 1, 2021 and amended on June 10, 2022, which the parties agreed was equal to $2,283,806.42 (the
“Termination and Release”). In addition, the Company and Buyer entered into a certain Shared Services Agreement, whereby the Company and Buyer will provide each other
with certain transition services for January and February of 2023.

 
Jeff Kiehn, the Company’s President of Akerna Enterprise, who joined the Company as part of its acquisition of 365 in October 2021, was one of the principals of the

Buyer. Concurrent with the completion of the Transaction, the Company terminated the Employment Offer Letter entered into by the Company and Jeff Kiehn dated September
29, 2021.

 
The Purchase Price was determined in arms-length negotiations between the Company’s senior management and the Buyer and approved by the Company’s Board of

Directors following consideration of the fairness of the Purchase Price to the Company and with knowledge of Jeff Kiehn’s relationship to the Company.
 
In order to consummate the Transaction, the Company and 365 entered into a release and agreement dated January 11, 2023 to obtain a release under the Amended and

Restated Security and Pledge Agreement dated October 5, 2021 entered into by and among the Company, certain of its subsidiaries (including 365), and the collateral agent
named therein, under the Amended and Restated Guaranty dated October 5, 2021 entered into by and among certain of the Company’s subsidiaries (including 365) and the
collateral agent named therein, and under the Amended and Restated Intellectual Property Security Agreement dated October 5, 2021 by and between the Company, certain of
its subsidiaries (including 365) and the collateral agent named therein (the “Release”). Pursuant to the Release, the collateral agent released the Company and 365 from the
Company’s pledge of the 365 Shares, 365’s pledge of 65% of the issued and outstanding shares of its wholly-owned subsidiary 365 Dynamics People Software Ltd., 365’s
grant of a security interest in all its assets (including its intellectual property assets) and 365’s guarantee of the Company’s obligations under the Company’s senior secured
convertible notes. Further, the Company and 365 entered into a separate consent and agreement dated January 11, 2023 with each of the two institutions that hold its senior
secured convertible notes, pursuant to which each such holder separately consented to the Release (the “Consents”). In order to induce each holder to enter into the Consents, the
Company agreed to deposit the gross aggregate cash proceeds from the Transaction in the amount of $400,000 and up to an additional $100,000 following release of the
Accounts Payable Holdback Amount into certain controlled bank accounts of the Company held as security for the senior secured convertible notes of the Company.

 
The above descriptions of the Purchase Agreement, the Acknowledgement, Termination and Release, the Release and the Consents are a summary of the material

terms of such agreements only and are qualified in their entirety by reference to the full text of the Purchase Agreement, the Acknowledgement, Termination and Release, the
Release and the Consents, which are filed as Exhibits 10.1, 10.2, 10.3 and 10.4, respectively, to this Current Report on Form 8-K and are incorporated herein by reference. The
representations, warranties and covenants contained in the Purchase Agreement, the Acknowledgement, Termination and Release, the Release and the Consents were made only
for purposes of such agreements and as of specified dates, were solely for the benefit of the parties to such agreements and may be subject to limitations agreed upon by the
contracting parties, including being qualified by confidential disclosures exchanged between the parties in connection with the execution of such agreements. The
representations and warranties have been made for the purpose of allocating contractual risk between the parties to the agreements instead of establishing these matters as facts
and may be subject to a contractual standard of materiality different from what might be viewed as material to investors. Investors should not rely on the representations,
warranties and covenants or any description thereof as characterizations of the actual state of facts or condition of the Company, 365 or Buyer. Moreover, information
concerning the subject matter of the representations, warranties and covenants may change after the date of such agreements, which subsequent information may or may not be
fully reflected in public disclosures.
 
Item 2.01 Completion of Acquisition or Disposition of Assets.

 
The information set forth under Item 1.01 of this Current Report is hereby incorporated by reference into this Item 2.01.
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Item 9.01 Financial Statements and Exhibits.
 
(b) Pro forma financial information

 
The unaudited pro forma condensed consolidated financial information of the Company giving effect to the Transaction is filed as Exhibit 99.1 to this Form 8-K and

incorporated herein by reference.
 
(d) Exhibits
 
Exhibit
Number  Description
10.1  Stock Purchase Agreement
10.2  Acknowledgement, Termination and Release
10.3  Release and Agreement

10.4  Consent and Agreement
99.1  Unaudited Pro Forma Condensed Consolidated Financial Statements



104.1  Cover Page Interactive Data File (embedded within the Inline XBRL Document).
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SIGNATURES

 
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned, hereunto

duly authorized.
 
Date: January 18, 2023
   
 AKERNA CORP.
   
 By: /s/ Jessica Billingsley
  Jessica Billingsley
  Chief Executive Officer
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STOCK PURCHASE AGREEMENT

 
THIS STOCK PURCHASE AGREEMENT (this “Agreement”), dated as of January 11, 2023, is made by and among Akerna Corp., a Delaware corporation (“Seller”),

The Nav People, Inc., a Delaware corporation d/b/a “365 Cannabis”) (the “Company”), and 365 Holdco LLC, a Delaware limited liability company (the “Buyer”). Buyer, Seller
and the Company will each be referred to herein from time to time as a “Party” and, collectively, as the “Parties.” Capitalized terms used and not otherwise defined herein have
the meanings set forth in Article XII below.
 

WHEREAS, pursuant to an Amended and Restated Stock Purchase Agreement dated October 1, 2021, as amended June 10, 2022 (the “2021 SPA”), Seller purchased
the Company from the owners of the Buyer (the “Buyer Owners”);



 
WHEREAS, Seller and Buyer now wish for Buyer to purchase the Company from the Seller;
 

WHEREAS, Seller owns all of the issued and outstanding capital stock of the Company (the “Company Shares”);
 

WHEREAS, the Company provides enterprise resource planning software solutions for the cannabis industry (the “Business”);
 

WHEREAS, Seller and the Buyer Owners desire to enter into an Acknowledgement, Termination and Release in the form set forth as Exhibit A hereto, pursuant to
which, among other things, the Buyer Owners shall release certain payment obligations of Seller under the 2021 SPA, which the Buyer acknowledge is, together with the
Purchase Price referenced below, sufficient, good and valuable consideration for entering into this Agreement (the “Termination and Release”); and
 

WHEREAS, in accordance with this Agreement, Buyer wishes to purchase, and Seller wishes to sell and transfer to the Buyer, the Company Shares in exchange for the
Purchase Price (as defined below).
 

NOW, THEREFORE, in consideration of the mutual covenants and agreements hereinafter set forth and for other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, the Parties agree as follows:
 

ARTICLE I
PURCHASE AND SALE

 
1.01 Purchase Price. In accordance with this Agreement, at the Closing Buyer shall purchase from Seller, and Seller shall sell to Buyer, all of the Company Shares, free and

clear of all Encumbrances, for an aggregate purchase price consisting of $500,000 of cash (the “Cash Purchase Price”), subject to adjustment pursuant to Section 2.03,
plus the deemed value of $2,283,806.42 in consideration of the Termination and Release (as further described in the Termination and Release) (the “Earn-out
Consideration” and together with the Cash Purchase Price collectively referred to as the “Purchase Price”).

 
1.02 Withholding. Notwithstanding any provision contained herein to the contrary, Buyer will be entitled to deduct and withhold from the consideration otherwise payable

pursuant to this Agreement such amounts as it is required to deduct and withhold with respect to the making of such payment under any provision of Tax Law; provided,
however, that if the Buyer believes that withholding is required with respect to any amounts payable under this Agreement (other than with respect to payments in the
nature of compensation to be made to employees or former employees or for failure to deliver a completed and executed Form W-9 or Form W-8 pursuant to Section
2.02(a)(iii)), the Buyer shall provide Seller with notice of the intention to withhold reasonably in advance of such withholding and the opportunity for Seller to provide
any statement, form or other documentation that would eliminate the requirement to withhold. If Buyer so withholds amounts, such amounts will be treated for all
purposes of this Agreement as having been paid to the Person in respect of which such deduction and withholding was made.
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ARTICLE II

THE CLOSING
 
2.01 The Closing. The closing (the “Closing”) shall occur by electronic exchange of documents on January 11, 2023 or three (3) Business Days after the satisfaction or waiver

(to the extent permitted by applicable Law) of the conditions set forth in Article VII (other than those conditions that by their nature are to be satisfied at the Closing but
subject to the satisfaction or, to the extent permitted by applicable Law, waiver of all conditions as of the Closing), or at such other time and date as agreed to in writing
by the Parties hereto. The date on which the Closing occurs is called the “Closing Date.”

 
2.02 Effective Time; Closing Transactions.
 

(a) At the Closing, Seller and the Company shall deliver the following agreements and documents to Buyer:
 

(i) a certificate of the Secretary of the Seller and the Company, respectively, dated as of the Closing Date and in form and substance reasonably
satisfactory to Buyer, certifying and attaching: (A) the Governing Documents of the Company, (B) the resolutions adopted by the Board of Directors
of the Seller and the Company to authorize and adopt this Agreement and the other transactions contemplated hereby, and (C) the incumbency and
signatures of the officers of the Seller and the Company, respectively, executing this Agreement and the other agreements, instruments and other
documents executed by or on behalf of the Company pursuant to this Agreement or otherwise in connection with the transactions contemplated
hereby;

 
(ii) written resignations of each officer and director of the Company, effective as of Closing, in form and substance satisfactory to Buyer;

 
(iii) a completed Form W-9 or Form W-8, as applicable, duly executed by Seller as applicable;

 
(iv) an assignment separate from certificate conveying the Company Shares;

 
(v) copies of the Payoff Letters, duly executed by each of the lenders of the Indebtedness;

 
(vi) a written termination of Jeff Kiehn’s employment offer letter with Seller, duly executed by each of Jeff Kiehn and Seller, in form and substance

reasonably satisfactory to Buyer (the “Kiehn Employment Agreement Termination”);
 

(vii) the Termination and Release;
 

(viii) a funds flow memorandum (the “Funds Flow Memo”) describing in reasonable detail (including names, amounts, and account numbers) the
adjustments to, and recipients of, any portion of the Cash Purchase Price as provided in Section 2.03;
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(ix) any documents or other deliveries of Seller, as applicable, and the Company set forth in Article VII; and

 
(x) such other instruments and documents as Buyer may reasonably request for the purpose of effectuating or evidencing the transactions contemplated

by this Agreement.
 

(b) At the Closing, Buyer shall deliver the following agreements and documents to Seller:



 
(i) a certificate of the Secretary or equivalent of Buyer, dated as of the Closing Date and in form and substance reasonably satisfactory to Seller,

certifying and attaching: (A) the resolutions adopted by the Board of Directors of Buyer to authorize and adopt this Agreement and the other
transactions contemplated hereby, and (B) the incumbency and signatures of the officers of Buyer executing this Agreement and the other
agreements, instruments and other documents executed by or on behalf of Buyer pursuant to this Agreement or otherwise in connection with the
transactions contemplated hereby;

 
(ii) the Termination and Release, signed by each Buyer Owner; and

 
(iii) any documents or other deliveries of Buyer set forth in Article VII.

 
2.03 Purchase Price Adjustments.
 

(a) Purchase Price Adjustments. At the Closing, the Closing Consideration will be calculated by adjusting the Cash Purchase Price in the following manner:
 

(i) decreased by the amount, if any, by which the Estimated Closing Accounts Payable Amount exceeds $331,109.47 (the “Target Accounts Payable
Amount”);

 
(ii) decreased by the Accounts Payable Holdback Amount, which shall be held back by Buyer to satisfy Seller’s obligations pursuant to Section 2.03(c)

and pursuant to Section 10.03(d) (the “Accounts Payable Holdback”);
 

(iii) decreased by the outstanding Indebtedness of the Company as of immediately before the Closing, to the extent such Indebtedness has not been repaid
by a Payoff Letter;

 
(iv) increased by the amount of Cash and Cash Equivalents of the Company as of immediately before the Closing;

 
(v) and

 
(vi) decreased by the Transaction Expenses.

 
(b) At least two (2) Business Days before the Closing, Seller shall prepare and deliver to Buyer a statement, together with supporting details (the “Estimated

Closing Statement”), setting forth Seller’s good faith estimate of the balance sheet of the Company and the Subsidiary on a consolidated basis as of
immediately prior to the Closing (without giving effect to the transactions contemplated hereby) and, based thereon, Seller’s good faith estimate of the
Closing Consideration and each component thereof, including Closing Accounts Payable Amount (the “Estimated Closing Accounts Payable Amount”),
Indebtedness, Cash and Cash Equivalents, and Transaction Expenses, together with a certificate of Seller that the Estimated Closing Statement was prepared
in accordance with GAAP applied using the same accounting methods, practices, principles, policies and procedures, with consistent classifications,
judgments and valuation and estimation methodologies that were used in the preparation of the Company Financial Statements for the most recent fiscal year
end as if such Estimated Closing Statement were being prepared as of a fiscal year end. The Parties agree and acknowledge that Closing Accounts Payable
Amount shall be calculated substantially in accordance with the example calculations set forth on Exhibit B (the “Accounts Payable Example”).
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(c) Adjustments to Purchase Price.

 
(i) No later than January 31, 2023, Buyer shall prepare and deliver to Seller a statement, together with supporting details (the “Final Closing

Statement”), prepared in accordance with GAAP and setting forth Buyer’s good faith calculation of: (A) the Closing Consideration and each
component thereof, including Closing Accounts Payable Amount, Indebtedness, Cash and Cash Equivalents, and Transaction Expenses and (B) the
resulting adjustments, if any, required to be made to the Closing Consideration pursuant to Section 2.03(c)(ii).

 
(ii) If the Closing Consideration, as finally determined pursuant to this Section 2.03 (the “Final Closing Consideration”), is greater than or less than the

Closing Consideration reflected in the Estimated Closing Statement (the “Estimated Closing Consideration”), there shall be an adjustment to the
Closing Consideration (the “Post-Closing Adjustment”). The Post-Closing Adjustment shall be an amount equal to the Final Closing Consideration
minus the Estimated Closing Consideration. In accordance with Section 2.03(d)(vi), if the Post-Closing Adjustment is a positive number, Buyer shall
pay to Seller in cash the Post-Closing Adjustment, such payment consisting of release of up to 50% of the Accounts Payable Holdback to Seller (to
the extent of such positive number Post-Closing Adjustment) and, if any additional amount remains unpaid, by cash payment to Seller. If the Post-
Closing Adjustment is a negative number, (A) Buyer shall initially recover such excess from the Accounts Payable Holdback, provided that Buyer
shall only be permitted to recover up to the Accounts Payable Holdback Amount for such Post-Closing Adjustment and (B) if the Post-Closing
Adjustment payable to Buyer is less than 50% of the Accounts Payable Holdback Amount, Buyer shall release to Seller the amount equal to the
difference between the amount of such Post-Closing Adjustment and 50% of the Accounts Payable Holdback Amount. If the Post- Closing
Adjustment is zero, no payment shall be made.

 
(d) Examination and Review for Accounts Payable.

 
(i) Examination. After receipt of the Final Closing Statement, Seller shall have 10 days (the “Review Period”) to review the Final Closing Statement.

During the Review Period, Seller shall have full access to the books and records of the Company, to the employees and advisors of the Company, and
work papers prepared by Buyer, to the extent that they relate to the Final Closing Statement and Buyer’s calculations set forth therein and to such
historical financial information (to the extent in Buyer’s possession) relating to the Final Closing Statement as Seller may reasonably request for the
purpose of reviewing the Final Closing Statement and to prepare a Statement of Objections (defined below), provided, that such access shall be
during normal working business hours and in a manner that does not interfere with the normal business operations of Buyer or the Company.

 
(ii) Objection. On or prior to the last day of the Review Period, Seller may object to the Final Closing Statement by delivering to Buyer a written

statement setting forth Seller’s objections in reasonable detail, indicating each disputed item or amount and the basis for Seller’s disagreement
therewith (the “Statement of Objections”). If Seller fails to deliver the Statement of Objections before the expiration of the Review Period, the
Closing Accounts Payable Amount and the Post-Closing Adjustment, as the case may be, reflected in the Final Closing Statement shall be deemed to
have been accepted by Seller as of the last day of the Review Period. If Seller delivers the Statement of Objections before the expiration of the
Review Period, Buyer and Seller shall negotiate in good faith to promptly resolve such objections (but in no event taking more than 10 days (or such
longer period as they may mutually agree) after the delivery of the Statement of Objections (the “Resolution Period”)), and, if the same are so
resolved by written agreement of Buyer and Seller within the Resolution Period, the Post-Closing Adjustment and the Final Closing Statement with
such changes (if any) as agreed to in writing by Buyer and Seller shall be final and binding.
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(iii) Resolution of Disputes. If Seller and Buyer fail to reach an agreement with respect to all of the matters set forth in the Statement of Objections before

expiration of the Resolution Period, then any amounts remaining in dispute (“Disputed Amounts”) shall be submitted for resolution to the office of a
nationally or regionally recognized firm of independent certified public accountants that Buyer and Seller shall appoint by mutual agreement;
provided that if Buyer and Seller are unable to mutually agree upon an independent certified public accounting firm within ten (10) days after the
date any party asserts in writing that there are any Disputed Amounts hereunder, Buyer and Seller shall each select an independent certified public
accounting firm within five (5) days thereafter and the two (2) independent certified public accounting firms shall mutually agree upon a nationally or
regionally recognized independent certified public accounting firm within ten (10) days after being selected (the final independent public accounting
firm (the “Independent Accountant”) who, acting as an expert and not an arbitrator, shall resolve the Disputed Amounts only and make adjustments
(if any) to the Post-Closing Adjustment, and the Final Closing Statement. The Parties agree that all adjustments shall be made without regard to
materiality. The Independent Accountant shall only decide the specific items under dispute by the Parties and their decision for each Disputed
Amount must be within the range of values assigned to each such item in the Final Closing Statement and the Statement of Objections, respectively.
Buyer and Seller shall each furnish to the Independent Accountant such work papers and other documents and information relating to the disputed
issues, and shall provide interviews and answer questions, as such Independent Accountant may reasonably request.

 
(iv) Fees of the Independent Accountant. The fees and expenses of the Independent Accountant shall be paid by Seller on the one hand, and by Buyer, on

the other hand, based upon the percentage that the amount actually contested but not awarded to Seller or Buyer, respectively, bears to the aggregate
amount actually contested by Seller and Buyer. For clarity, if Seller’s Disputed Amount is $100,000 and the Independent Accountant awards Seller
$30,000, Seller shall pay 70% of the fees of the Independent Accountant.

 
(v) Determination by Independent Accountant. The Independent Accountant shall make a written determination with respect to each Disputed Item,

which shall include an explanation in writing for the Independent Accountant’s reasons for the determinations set forth therein, as soon as practicable
within 30 days (or such other time as the Parties shall agree in writing) after its engagement, and the Independent Accountant’s resolution of the
Disputed Amounts and adjustments (if any) to the Final Closing Statement and/or the Post-Closing Adjustment (using GAAP) shall be conclusive
and binding upon the Parties.

 
(vi) Payments of Post-Closing Adjustment. Except as otherwise provided herein, any payment of the Post-Closing Adjustment shall (A) be due (x) if

there are not Disputed Amounts, within ten (10) days after acceptance of the Final Closing Statement or (y) if there are Disputed Amounts, then
within ten (10) days after the resolution described in clause (v) above; and (B) (1) if a payment is required to be made to Buyer, then Buyer will be
entitled to receive from Seller directly by wire transfer of immediately available funds to such account as is directed by Buyer, and (2) if a payment is
required to be made to Seller, Buyer shall pay such amount to Seller by wire transfer of immediately available funds to such account as is directed by
Seller.
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(e) Adjustments for Tax Purposes. Any payments made pursuant to this Section 2.03 will be treated as an adjustment to the Purchase Price by the Parties for Tax

purposes, unless otherwise required by Law.
 
2.04 Acknowledgement of Termination and Release. Buyer acknowledges that (a) the Buyer Owners, as beneficial owners of Buyer, shall receive sufficient, good and

valuable consideration for the transactions contemplated hereby pursuant to the terms of the Termination and Release; and (b) the Buyer is indirectly benefitting from the
Termination and Release.

 
ARTICLE III

REPRESENTATIONS AND WARRANTIES OF THE COMPANY
 

The Company hereby represents and warrants to Buyer as follows in this Article III, except as disclosed in a document of even date herewith and delivered by the
Company to Buyer on the date hereof referring to the representations and warranties of the Company in this Agreement (the “Company Disclosure Schedule”).
 
3.01 Organization and Good Standing; Subsidiaries. The Company is a corporation duly organized, validly existing and in good standing under the laws of the State of

Delaware. Dynamics 365 People Software and Services Ltd. (the “Subsidiary”) is a corporation duly organized, validly existing and in good standing under the laws of
the Province of British Columbia. Each of the Company and the Subsidiary has all requisite corporate power and authority to own, lease and operate the properties and
assets it owns, leases and operates and to carry on its Business as such Business is conducted. Each of the Company and the Subsidiary is qualified to do business as a
foreign entity in each jurisdiction in which its ownership of property or the conduct of Business as now conducted requires it to qualify, except where failure to be so
duly qualified would not reasonably be expected to have a Material Adverse Effect. Each of the Company and the Subsidiary has made available to Buyer an accurate
and complete copy of each Governing Document of the Company and of the Subsidiary, in each case, as in effect as of the date of this Agreement. Such Governing
Documents are in full force and effect. Neither the Company nor the Subsidiary has been dissolved or wound up and there are no reasons that would justify an
administrative cancellation of the Company or the Subsidiary. Other than the Subsidiary, the Company has no subsidiaries and the Company does not own any securities
of any other Person. The Subsidiary has no subsidiaries and the Subsidiary does not own any securities of any other Person.

 
3.02 Due Authorization; Enforceability.
 

(a) The Company has the full requisite corporate power and authority to execute and deliver this Agreement and the other Transaction Documents to which it is a
party, and to perform its obligations under this Agreement and the other Transaction Documents to which it is a party, and to consummate the transactions
contemplated hereby and thereby. The execution, delivery and performance of this Agreement and the other Transaction Documents to which the Company is
a party (or will be a party at the Closing) and the consummation of the transactions contemplated hereby and thereby have been (or will be prior to the
Closing) duly and validly authorized by all required organizational action on behalf of the Company and, if applicable, the Subsidiary.

 
(b) This Agreement and each of the other Transaction Documents to which the Company is a party (or will be a party at the Closing) constitutes (or will

constitute) the valid and binding obligation of the Company enforceable against the Company in accordance with its terms, except as enforceability may be
limited by bankruptcy, insolvency, reorganization, moratorium or other Legal Requirements relating to or affecting creditors’ rights generally or by equitable
principles (regardless of whether enforcement is sought at law or in equity).
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3.03 No Conflicts; Required Filings and Consents. Except as set forth in Schedule 3.03, the execution and delivery of this Agreement by the Company and the execution and

delivery of the other Transaction Documents to which the Company is a party does not and will not, and the performance and compliance with the terms and conditions
hereof and thereof by the Company and the consummation of the transactions contemplated hereby and thereby by the Company will not (with or without notice or
passage of time, or both) conflict with, result in any breach of, constitute a default under or an event creating rights of acceleration, termination or cancellation or loss of
right under, result in a violation of, result in the creation of any Encumbrance under any assets of the Company or the Subsidiary under: (i) the Governing Documents of
the Company or the Subsidiary or (ii) any Law or Order applicable to the Company or the Subsidiary or by which any property or asset of the Company or the Subsidiary
is bound or affected.

 
3.04 Title to Shares; Capitalization. The authorized and outstanding equity interests of each of the Company and the Subsidiary are each as set forth in Schedule 3.04. The

Company Shares represent all of the issued and outstanding equity interests of the Company and, prior to the Closing, the Seller is the only owner of the Company. The
Company Shares and the shares of the Subsidiary each were duly and validly issued and are fully paid and non-assessable. The Seller owns all of the issued and
outstanding equity interests of the Company, free and clear of all Encumbrances. The Company solely owns all of the issued and outstanding equity interests of the
Subsidiary, free and clear of all Encumbrances. Except as set forth in Schedule 3.04, there are no outstanding, issued or authorized obligations, options, warrants,
convertible securities, stock appreciation rights, profit interests, capital stock or other rights, agreements, arrangements or commitments of any kind relating to the equity
interests of the Company or the Subsidiary or obligating the Company or the Subsidiary to issue or sell any equity interests, shares of capital stock of, or any other
interest in, the Company or the Subsidiary. There are no outstanding contractual obligations of the Company or the Subsidiary to repurchase, redeem or otherwise
acquire any equity interests of the Company or the Subsidiary or to provide funds to, or make any investment in, any other Person. There are no agreements or
understandings in effect with respect to the voting or transfer of any of the equity interests of the Company or the Subsidiary. Notwithstanding the foregoing, the
Company does not make any representations with respect to the subject matter of this paragraph to the extent that the subject matter of this paragraph relates to any facts,
circumstances, activities, or matters that occurred or existed prior to the Lookback Date and are not now known by Seller.

 
3.05 Financial Statements and Other Financial Matters; No Undisclosed Liabilities.
 

(a) Set forth in Schedule 3.05(a) are the following financial statements (collectively, the “Company Financial Statements”): the consolidated balance sheet of
the Company and the Subsidiary on a consolidated basis as of October 31, 2022 (such balance sheet, the “Interim Balance Sheet” and such date, the “Interim
Balance Sheet Date”), and the related consolidated income statement for the ten-month period then ended (the “Interim Company Financial Statements”).

 
(b) The Company Financial Statements have been prepared on a consistent basis with the Company’s past practices in accordance with GAAP applied on a

consistent basis throughout the period involved, and fairly present in all material respects the financial condition and results of operations and cash flows of
the Company at the respective dates and for the respective periods described above, except as set forth on Schedule 3.05(b) and in the case of the Interim
Company Financial Statements, subject to the absence of explanatory footnote disclosures and year-end adjustments required by GAAP, none of which are
material. Since January 1, 2022, the Company has not changed its accounting policies, principles, methods or practices in any material respect, and all of such
policies, principles, methods and practices are in accordance with GAAP.

 
(c) Except as set forth in Schedule 3.05(c), the Company has no Indebtedness outstanding as of the date hereof, all of which will be terminated and extinguished

at or prior to the Closing Date. The Subsidiary has no Indebtedness outstanding as of the date hereof. Notwithstanding the foregoing, the Company does not
make any representations with respect to the subject matter of this paragraph to the extent that the subject matter of this paragraph relates to any facts,
circumstances, activities, or matters that occurred or existed prior to the Lookback Date and are not now known by the Seller.
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(d) The Company maintains internal accounting controls sufficient to provide reasonable assurances that (i) transactions are executed in accordance with

management’s general or specific authorizations, (ii) transactions are recorded as necessary to permit preparation of financial statements in conformity with
generally accepted accounting principles and to maintain accountability for assets, (iii) access to assets is permitted only in accordance with management’s
general or specific authorization and (i) the recorded accountability for assets is compared with the existing assets at reasonable intervals and appropriate
action is taken with respect to any differences.

 
(e) Except as set forth in Schedule 3.05(e), all of the accounts receivable of each of the Company and the Subsidiary (i) represent legal, valid and binding

obligations that arose in bona fide transactions from products sold or services rendered by the Company or the Subsidiary in the Ordinary Course of Business
and (ii) are not the subject of any Legal Proceedings. To the Knowledge of the Company, there are no contests, claims, counterclaims, rights of set off or other
defenses with respect to any of the accounts receivable of each of the Company and the Subsidiary.

 
3.06 Absence of Certain Changes. During the period from the Interim Balance Sheet Date to the date hereof, except as set forth in Schedule 3.06, and except as undertaken by

Jeff Kiehn or under the specific direction of Jeff Kiehn which was not at the direction of Seller, the Company has conducted its Business in the Ordinary Course of
Business and: (a) there has not been a Material Adverse Effect; (b) neither the Company nor the Subsidiary has taken any action that would have been prohibited or
otherwise restricted under Section 6.01 hereof, had such action been taken during the pre-Closing period; and (c) neither the Company nor the Subsidiary has agreed or
committed, whether orally or in writing, to do any of the foregoing.

 
3.07 Tax Matters. Except as set forth in Schedule 3.07, since the Lookback Date:
 

(a) all Taxes (whether or not shown on any Tax Return) for which the Company or the Subsidiary are liable have been timely paid;
 

(b) all Tax Returns required to have been filed by or with respect to the Company or the Subsidiary have been timely filed, and all such Tax Returns are complete
and accurate in all material respects;

 
(c) no extension of time within which to file any Tax Return required to have been filed by or with respect to the Company or the Subsidiary are in effect;

 
(d) there is no action, suit, investigation, audit, claim or assessment pending or, to the Knowledge of the Seller, proposed or threatened with respect to Taxes for

which the Company may be liable;
 

(e) all Tax allocation, sharing or indemnity arrangements relating to the Company or the Subsidiary (other than this Agreement or commercial agreements not
primarily related to Taxes) will terminate on or prior to the Closing Date and neither the Company nor the Subsidiary will have any liability thereunder after
the Closing Date;
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(f) there are no liens for Taxes upon the assets of the Company or the Subsidiary except statutory liens relating to current Taxes not yet due; and

 
(g) all Taxes which the Company or the Subsidiary are required by law to withhold or to collect for payment have been duly withheld and collected and have

been paid to the appropriate Governmental Entity, and the Company and the Subsidiary have complied with all information reporting (including Internal
Revenue Service Forms W-2 and 1099) and backup withholding requirements, including maintenance of required records with respect thereto.

 
The representations and warranties in this Section 3.07 are the sole and exclusive representations and warranties of the Company concerning Tax matters. Notwithstanding
anything that may be to the contrary herein, no representation or warranty is made with respect to Taxes that may accrue (or any Tax positions that can be taken) in any periods
(or portions of periods) that begin on or after the Closing Date.
 
3.08 Contracts.
 

(a) Schedule 3.08(a) sets forth a correct and complete list of the following Contracts to which, to Seller’s Knowledge, the Company or the Subsidiary has entered
into since the Lookback Date, other than those Contracts that (x) have terminated or have been fully performed in accordance with their terms or that have no
material, continuing rights or obligations thereunder or (y) were entered into by Jeff Kiehn (on behalf of the Company or the Subsidiary) or under the specific
direction of Jeff Kiehn (each, as amended to date, a “Material Contract”):

 
(i) each lease or agreement under which the Company or the Subsidiary is lessee of, or holds or operates any personal property owned by any other

party, for which the annual rental exceeds $25,000;
 

(ii) each Contract or group of related Contracts that involves future payments, performance or services or delivery of goods or materials to or by the
Company or the Subsidiary of any amount or value reasonably expected to exceed $25,000;

 
(iii) requiring or providing for any capital expenditure in excess of $25,000;

 
(iv) except for Off-the-Shelf Software and non-exclusive software end-user agreements granted to customers by Company in the Ordinary Course of

Business, any Contract for purchase, sale or license, or joint ownership of Intellectual Property from any third party to the Company or the
Subsidiary or from the Company or the Subsidiary to any third party

 
(v) Contracts with any Affiliate of the Company or the Subsidiary;

 
(vi) each Contract that prohibits the Company or the Subsidiary from competing in any line of business, in any field of use or in any geographic area or

that restricts the Company’s or the Subsidiary’s ability to solicit or hire any person as an employee;
 

(vii) each Contract with any current or former director, officer, employee or equity holder of the Company (other than Contracts relating to any person’s
employment with the Company);

 
(viii) each Contract under which the Company or the Subsidiary has made advances or loans to another Person, other than with respect to employee

advances for business expenses in the Ordinary Course of Business;
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(ix) each Contract relating to the incurrence, assumption or guarantee of any Indebtedness;

 
(x) each Contract for the sale of products by the Company or the Subsidiary that (A) contains “most favored nation” pricing or similar pricing terms or

any exclusive or preferential rights to provide, sell or distribute any product of the Company or the Subsidiary to any Person or any other exclusive
provisions running in favor or against any of the Company or the Subsidiary or (B) contains any terms providing for a special or extended warranty;

 
(xi) each Contract with a term of three (3) years or more following the Closing Date that is not subject to termination, in the sole discretion of the

Company or the Subsidiary, upon not more than sixty (60) days’ notice with no termination fee;
 

(xii) each Contract relating to an acquisition, sale, merger or divestiture of or by the Company or the Subsidiary (or any current or former Affiliates
thereof) that contains any ongoing covenants or indemnification obligation by or for the benefit of the Company or the Subsidiary (or any of its
Affiliates);

 
(xiii) each Contract that gives any counterparty thereof rights to audit the Company or the Subsidiary and allows such counterparty or their representatives

to enter the premises of the Company or the Subsidiary in connection with such audit;
 

(xiv) each Contract for the sale of any of the material assets of the Company or for the grant to any Person of any preferential purchase rights to purchase
any of its material assets;

 
(xv) each Real Property Lease; and

  
(xvi) any other contract that is material to the operation of the Company or the Subsidiary, taken as a whole.

 
(b) With respect to each Material Contract, and except as set forth in Schedule 3.08, (i) such Material Contract is the legal and valid obligation of the Company or

the Subsidiary, and, to the Knowledge of the Company, of each other party thereto, enforceable against the Company or the Subsidiary and, to the Knowledge
of the Company, each other party thereto, in accordance with its terms, except as enforceability may be limited by bankruptcy, insolvency, reorganization,
moratorium or other Legal Requirements relating to or affecting creditors’ rights generally or by equitable principles (regardless of whether enforcement is
sought at law or in equity), (ii) such Material Contract is in full force and effect, and Company has performed all material obligations required to be
performed by it under the Material Contracts and neither the Company nor the Subsidiary is in breach of, or default under, any Material Contract in any
material respect, and to the Knowledge of the Company no other party to any Material Contract is in breach or default thereunder in any material respect, and
(iii) the Company has not received or given a written notice of its intent to terminate, modify, amend or otherwise materially alter the terms and conditions of
any Material Contract or has received any written claim of default under any Material Contract. Seller has furnished or made available to Buyer true and
complete copies of all Material Contracts, including any amendments, waivers or other changes to such Material Contracts. The Company has paid Agriware
all amounts owed to Agriware through the Closing Date.

 



3.09 Intellectual Property. The Company solely owns or licenses or otherwise possesses all legal rights to all Intellectual Property used in the business of the Company or the
Subsidiary. Notwithstanding the foregoing, the Company does not make any representations with respect to the subject matter of this paragraph to the extent that the
subject matter of this paragraph relates to any facts, circumstances, activities, or matters that occurred or existed prior to the Lookback Date that are not now known by
the Seller.
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3.10 Legal Proceedings. None of the Company, the Subsidiary, nor any of the Company’s or the Subsidiary’s directors or officers is a party or is named as subject to the

provisions of any Order, such as would affect the ability of such the Company or Seller to enter into or consummate this Agreement or any Transaction Document.
Notwithstanding the foregoing, the Company does not make any representations with respect to the subject matter of this paragraph to the extent that the subject matter
of this paragraph relates to any facts, circumstances, activities, or matters that occurred or existed prior to the Lookback Date that are not now known by the Seller.

 
3.11 Relationships with Related Persons. Except as set forth in Schedule 3.11, and except with respect to Contracts entered with Jeff Kiehn or any other Affiliate of the Buyer,

neither the Company nor the Subsidiary is party to any Contracts with the Seller or any Affiliate, shareholder, employee, officer or director of the Seller other than
Contracts governing an individual’s provision of services to the Company or the Subsidiary and employee benefits. Except with respect to Contracts entered into by Jeff
Kiehn (on behalf of the Company or the Subsidiary) or under the specific direction of Jeff Kiehn, neither the Company nor the Subsidiary has loaned any amounts that
remain outstanding to any director, officer, shareholder, member, manager or employee of the Company or the Subsidiary, and neither the Company nor the Subsidiary
has borrowed funds from any of the foregoing that remains outstanding. Except as set forth on Schedule 3.11, neither the Seller nor any Affiliate of the Seller (other than
the Company or the Subsidiary), (i) owns any material property right, tangible or intangible, which is used by the Company or the Subsidiary in the conduct of its
Business or (ii) owns, directly or, to the Knowledge of the Company, indirectly, any Person that is a material customer, supplier, competitor or lessor of the Company or
the Subsidiary.

 
3.12 No Brokers. Except as set forth in Schedule 3.12, the Company is not liable for any investment banking fee, finder’s fee, brokerage payment or other like payment in

connection with the origination, negotiation or consummation of the transactions contemplated herein that will be the obligation of Buyer or the Company (following the
Closing). Any such fees will be deemed Transaction Expenses.

  
3.13 Title, Condition and Sufficiency of Assets. The Company or the Subsidiary has sole, valid, and good title to all of the assets (including any tangible or intangible assets

or personal property) owned by the Company or the Subsidiary or a valid leasehold interest in or contractual right to use, the assets necessary for the conduct of the
Business, and all of such assets are free and clear of all Encumbrances, except for Permitted Liens. Notwithstanding the foregoing, the Company does not make any
representations with respect to the subject matter of this paragraph to the extent that the subject matter of this paragraph relates to any facts, circumstances, activities, or
matters that occurred or existed prior to the Lookback Date that are now not known by the Seller.

  
3.14 Compliance with Law. Since the Lookback Date, and except with respect to actions or omissions taken (or not taken, in the case of omissions) by Jeff Kiehn (on behalf

of the Company or the Subsidiary) or under the specific direction of Jeff Kiehn or known to Jeff Kiehn, the Company and the Subsidiary are, and have at all times been,
in compliance in all material respects with all applicable Legal Requirements. To the Knowledge of the Company, and except with respect to actions or omissions taken
(or not taken, in the case of omissions) by Jeff Kiehn (on behalf of the Company or the Subsidiary) or under the specific direction of Jeff Kiehn or known to Jeff Kiehn,
neither the Company nor the Subsidiary is under investigation by any Governmental Entity with respect to any alleged material violation of any applicable Legal
Requirements. To the Knowledge of the Company, neither the Company nor the Subsidiary has received any subpoena, written demand, inquiry, information request,
complaint, allegation or notice of non-compliance with or violation of any Legal Requirements.
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ARTICLE IV

REPRESENTATIONS AND WARRANTIES OF SELLER
 

Seller hereby represents and warrants to Buyer as follows in this Article IV:
 
4.01 Title to Company Shares. Seller has good and valid title to the Company Shares. The Company Shares, when sold and delivered in accordance with and for the

consideration set forth in this Agreement, will be free and clear of all Encumbrances and free of restrictions on transfer other than restrictions on transfer under the
Stockholders Agreement, the Transaction Documents and applicable state and federal securities Laws. Notwithstanding the foregoing, the Seller does not make any
representations with respect to the subject matter of this paragraph to the extent that the subject matter of this paragraph relates to any facts, circumstances, activities, or
matters that occurred or existed prior to the Lookback Date.

 
4.02 Organization and Good Standing. Seller is duly organized, validly existing and in good standing under the Laws of the state of Delaware. Seller has all requisite

organizational power and authority to own, lease and operate the properties and assets it owns, leases and operates and to carry on its business as such business is
conducted, except where failure to be so duly qualified would not reasonably be expected to, individually or in the aggregate, have a Material Adverse Effect. Seller is
qualified to do business as a foreign entity in each jurisdiction in which its ownership of property or the conduct of business as now conducted requires it to qualify,
except where failure to be so duly qualified would not reasonably be expected to, individually or in the aggregate, have a Material Adverse Effect. There is no pending,
or to the Knowledge of Seller, threatened, action for the dissolution, liquidation or insolvency of Seller.

 
4.03 Due Authorization; Enforceability.
 

(a) Seller has the full requisite power and authority to execute and deliver this Agreement and the other Transaction Documents to which it is a party, and to
perform its obligations under this Agreement and the other Transaction Documents to which it is a party, and to consummate the transactions contemplated
hereby and thereby. The execution, delivery and performance of this Agreement by Seller and the consummation of the transactions contemplated hereby
have been duly and validly authorized by all requisite corporate action, and no other proceedings on their part are necessary to authorize the execution,
delivery or performance of this Agreement.

 
(b) This Agreement and each of the other Transaction Documents to which Seller is a party (or will be a party at the Closing) has been (or will be prior to

Closing) duly executed and delivered by Seller and, assuming that this Agreement is a valid and binding obligation of Buyer, this Agreement and each of the
other Transaction Documents to which Seller is a party (or will be a party at the Closing) constitutes (or will constitute) a valid and binding obligation of
Seller, enforceable in accordance with its terms, except as enforceability may be limited by bankruptcy, insolvency, reorganization, moratorium or other
Legal Requirements relating to or affecting creditors’ rights generally or by equitable principles (regardless of whether enforcement is sought at law or in
equity).

 



4.04 No Conflicts; Consents. The execution and delivery of this Agreement by Seller and the execution and delivery of the other Transaction Documents to which Seller is a
party does not and will not conflict with, result in any breach of, constitute a default under or result in the creation of any Encumbrance under any assets of Seller or
require any authorization, consent, approval, exemption or other action by or notice to any Governmental Entity or other third party, under: (i) the Governing Documents
of Seller, or (ii) any Law or Order applicable to Seller, or by which any property or asset of Seller is bound or affected; except, in the case of clause (ii), for any such
conflicts, violations, breaches, defaults or other occurrences that would not, individually or in the aggregate, reasonably be expected to have a Material Adverse Effect.
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4.05 Legal Proceedings. There are no material Legal Proceedings pending or, to the Knowledge of Seller, threatened, that (a) challenge the validity or enforceability of

Seller’s obligations under this Agreement or the other Transaction Documents to which Seller is a party, (b) seek to prevent, delay or otherwise would reasonably be
expected to materially and adversely affect the consummation by Seller of the transactions contemplated herein or therein or (c) would reasonably be expected to have,
individually or in the aggregate, a Material Adverse Effect.

 
4.06 Legal Requirements. Except as would not, individually or in the aggregate, have a Material Adverse Effect, Seller is, and since January 1, 2022 has been, in compliance

with all applicable Legal Requirements. Except as would not, individually or in the aggregate, have a Material Adverse Effect, Seller is not under investigation by any
Governmental Entity with respect to any alleged material violation of any applicable Legal Requirements.

 
4.07 No Brokers. There are no claims for brokerage commissions, finders’ fees or similar compensation in connection with the transactions contemplated by this Agreement

based on any agreement made by or on behalf of Seller.
 
4.08 Solvency. Seller does not have the intent to hinder, delay, defraud, or avoid any obligation to any past, present, or future creditor in the Transactions.
 

ARTICLE V
REPRESENTATIONS AND WARRANTIES OF BUYER

 
Buyer hereby represents and warrants to Seller and the Company as follows:

 
5.01 Organization and Good Standing. Buyer is a limited liability company duly organized, validly existing and in good standing under the Laws of the State of Delaware.

Buyer has all requisite limited liability company power and authority to own, lease and operate the properties and assets it owns, leases and operates and to carry on its
business as such business is conducted, except where failure to be so duly qualified would not reasonably be expected to, individually or in the aggregate, have a Buyer
Material Adverse Effect. Buyer is qualified to do business as a foreign entity in each jurisdiction in which its ownership of property or the conduct of business as now
conducted requires it to qualify, except where failure to be so duly qualified would not reasonably be expected to, individually or in the aggregate, have a Buyer Material
Adverse Effect. There is no pending, or to the Buyer’s Knowledge, threatened, action for the dissolution, liquidation or insolvency of Buyer.

 
5.02 Due Authorization; Enforceability.
 

(a) Buyer has the full requisite corporate power and authority to execute and deliver this Agreement and the other Transaction Documents to which it is a party,
and to perform its obligations under this Agreement and the other Transaction Documents to which it is a party, and to consummate the transactions
contemplated hereby and thereby. The execution, delivery and performance of this Agreement by Buyer and the consummation of the transactions
contemplated hereby have been duly and validly authorized by all requisite corporate action, and no other proceedings on their part are necessary to authorize
the execution, delivery or performance of this Agreement.

  
(b) This Agreement and each of the other Transaction Documents to which Buyer is a party (or will be a party at the Closing) has been (or will be prior to

Closing) duly executed and delivered by Buyer and, assuming that this Agreement is a valid and binding obligation of Seller, this Agreement and each of the
other Transaction Documents to which Buyer is a party (or will be a party at the Closing) constitutes (or will constitute) a valid and binding obligation of
Buyer, enforceable in accordance with its terms, except as enforceability may be limited by bankruptcy, insolvency, reorganization, moratorium or other
Legal Requirements relating to or affecting creditors’ rights generally or by equitable principles (regardless of whether enforcement is sought at law or in
equity).
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5.03 No Conflicts; Consents.
 

(a) The execution and delivery of this Agreement by Buyer and the execution and delivery of the other Transaction Documents to which Buyer is a party does not
and will not conflict with, result in any breach of, constitute a default under or an event creating rights of acceleration, termination or cancellation or loss of
right under, result in a violation of, result in the creation of any Encumbrance under any assets of Buyer or require any authorization, consent, approval,
exemption or other action by or notice to any Governmental Entity or other third party, under: (i) the Governing Documents of Buyer; or (ii) any Law or
Order applicable to Buyer, or by which any property or asset of Buyer is bound or affected; except, in the case of clause (ii), for any such conflicts, violations,
breaches, defaults or other occurrences that would not, individually or in the aggregate, reasonably be expected to have a Buyer Material Adverse Effect.

 
(b) Except as would not have a Buyer Material Adverse Effect, Buyer is not required to submit any notice, report or other filing with any Governmental Entity in

connection with the execution, delivery or performance by it of this Agreement or the consummation of the transactions contemplated hereby and no consent,
approval or authorization of any Governmental Entity or any other party or Person is required to be obtained by Buyer in connection with its execution,
delivery and performance of this Agreement or the consummation of the transactions contemplated hereby.

 
5.04 Legal Proceedings. There are no material Legal Proceedings pending or, to the Buyer’s Knowledge, threatened, that (a) challenge the validity or enforceability of

Buyer’s, obligations under this Agreement or the other Transaction Documents to which Buyer is a party, (b) seek to prevent, delay or otherwise would reasonably be
expected to materially and adversely affect the consummation by Buyer of the transactions contemplated herein or therein or (c) would reasonably be expected to have,
individually or in the aggregate, a Buyer Material Adverse Effect.

 
5.05 No Brokers. There are no claims for brokerage commissions, finders’ fees or similar compensation in connection with the transactions contemplated by this Agreement

based on any agreement made by or on behalf of Buyer.
 
5.06 Acknowledgment Regarding Company Benefit Plans. Buyer acknowledges that Seller or its Affiliates will terminate the Company Employee Benefit Plans as of or prior

to Closing and that Buyer and the Company (post-Closing) will be responsible for post-closing benefit plans of the Company’s employees.



 
ARTICLE VI
COVENANTS

 
6.01 Conduct of the Business.
 

(a) From the date hereof until the earlier of the termination of this Agreement and the Closing Date, except (A) as set forth in Schedule 6.01, (B) if Buyer will
have consented (such consent not to be unreasonably withheld, conditioned, or delayed), (C) as otherwise expressly contemplated by this Agreement, or (D)
with regard to any Company or Subsidiary action taken by Jeff Kiehn or under the direction of Jeff Kiehn which was not at the specific direction of the Seller,
Seller will not take any actions that are intended to or are reasonably likely to cause the Company and the Subsidiary to conduct the Business other than in the
Ordinary Course of Business, and Seller shall not take any actions (or fail to take any commercially reasonable action) that are intended to or are reasonably
likely to have a material adverse effect on the current business organization and ongoing operations of the Company and the Subsidiary, its relations and
goodwill with suppliers, customers, landlords, employees and creditors with its rights or obligations under the Material Contracts, or the properties and assets
of the Company and the Subsidiary including their current state of repair and condition (excluding normal wear and tear). Without Buyer’s consent (such
consent not to be unreasonably withheld, conditioned, or delayed), and except for actions taken by Jeff Kiehn or under the direction of Jeff Kiehn which was
not at the specific direction of the Seller, Seller will not, and will not take any action that requires the Company or the Subsidiary to:

 
(i) issue, sell or deliver any of the Company’s or the Subsidiary’s equity securities or issue or sell any securities convertible into, or options with respect

to, or warrants to purchase or rights to subscribe for, any of the Company’s or the Subsidiary’s equity securities;
 

14

 

 
(ii) recapitalize, reclassify, combine, split, subdivide or redeem, declare any stock or equity dividend, purchase or otherwise acquire or otherwise make

any change in, directly or indirectly, the Company’s or the Subsidiary’s equity interests or make any other change with respect to the Company’s or
the Subsidiary’s capital structure;

 
(iii) amend its Governing Documents;

 
(iv) make any redemption or purchase of its equity interests;

 
(v) create any new Subsidiary;

 
(vi) (A) sell, assign or transfer any material portion of its tangible assets, or (B) mortgage, encumber, pledge, or impose any Encumbrance upon any of

its assets;
 

(vii) incur or guaranty any Indebtedness, or amend and restate any existing Indebtedness (other than terminations, cancellations, or reductions of
Indebtedness);

 
(viii) adopt a plan of complete or partial liquidation, dissolution, merger or consolidation of the Company or the Subsidiary;

 
(ix) sell, assign, transfer or exclusively license any material Intellectual Property, including any Software;

 
(x) enter into any contract, agreement or arrangement that would be a Material Contract if entered into prior to the date hereof;

 
(xi) terminate, cause the termination of, amend, renew, modify or extend any Material Contract in any material respect, or waive or release any rights or

claims thereunder;
 

(xii) fail to pay or otherwise satisfy (except if being contested in good faith) any material accounts payable, liabilities, or obligations when due and
payable;

 
(xiii) directly or indirectly, merge with or into, consolidate with or acquire any material asset out of the ordinary course of, make any capital contributions

to, or investments in, or any advance or loan to, or acquire the securities of, any other Person;
 

(xiv) make any capital expenditures or commitments therefor other than those reflected in the Company’s or the Subsidiary’s budget as of the date hereof
as listed on Schedule 6.01(a)(xiv) hereto in an amount not to exceed $25,000;
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(xv) enter into any other transaction with any of its directors, officers or employees outside the Ordinary Course of Business consistent with past practice;

 
(xvi) except as required under the terms of any Company Employee Benefit Plan as in effect on the date hereof, (i) increase salaries, bonuses or other

compensation or remuneration and benefits payable by the Company to any of its employees, officers, directors or other service providers; (ii)
increase the benefits provided to any Person under any Company Employee Benefit Plan; (iii) hire or engage the services of any Person with annual
base compensation in excess of $80,000; or (iv) terminate or amend any Company Employee Benefit Plan or adopt any new arrangement for the
benefit or welfare of any officer or employee, director or other service provider of the Company that would be a Company Employee Benefit Plan if
it were in existence as of the date hereof;

 
(xvii) settle any Legal Proceeding;

 
(xviii) cancel any material third-party indebtedness owed to the Company or the Subsidiary;

 
(xix) prepare or file any Tax Return inconsistent with past practice or, on any such Tax Return, take any position, make any election, or adopt any method

that is inconsistent with positions taken, elections made or methods used in preparing or filing similar Tax Returns in prior periods (including
positions, elections or methods that would have the effect of deferring income to periods ending after the Closing Date or accelerating deductions to
periods ending on or before the Closing Date), file any amended Tax Return, settle or otherwise compromise any claim relating to Taxes, enter into
any closing agreement or similar agreement relating to Taxes, otherwise settle any dispute relating to Taxes, surrender any right to claim a Tax
refund, offset or other reduction in Tax liability, or request any ruling or similar guidance with respect to Taxes;



 
(xx) adopt, amend or terminate any Company benefit plan (including, for avoidance of doubt, any retention bonus plan, transaction bonus plan, change of

control plan, or other compensatory plan with respect to any employees or consultants of the Company or the Subsidiary) or otherwise commit to pay
any bonuses or other compensation to any employees of the Company or the Subsidiary outside the ordinary course of business; or

 
(xxi) agree, whether orally or in writing, to do any of the foregoing, or agree, whether orally or in writing, to any action or omission that would result in

any of the foregoing.
 

(b) From the date hereof until the earlier of the termination of this Agreement and the Closing Date, without the prior written approval of Buyer (which approval
may be given or denied in Buyer’s sole discretion), Seller shall not permit the Company or the Subsidiary to, directly or indirectly, declare or pay any
dividend on, or make any payment on account of, the purchase, redemption, defeasance, retirement or other acquisition of, any of its capital stock or common
shares, as applicable, or make any other distribution in respect thereof, either directly or indirectly, whether in cash or property other than a distribution of
cash not included in the Estimated Closing Statement.

 
6.02 Access to Books and Records. From the date hereof until the earlier of the termination of this Agreement and the Closing Date, Seller will provide Buyer and its

authorized representatives (the “Buyer’s Representatives”) with reasonable access during normal business hours, and upon reasonable notice, to the offices, properties,
personnel, and all financial books and records of the Company and the Subsidiary in order for Buyer to have the opportunity to make such investigation as it will
reasonably desire in connection with the consummation of the transactions contemplated hereby; provided, however, that in exercising access rights under this Section
6.02, Buyer and the Buyer’s Representatives will not be permitted to interfere unreasonably with the conduct of the Business. Notwithstanding anything contained herein
to the contrary, no such access or examination will be permitted to the extent that it would require the Company or the Subsidiary to disclose information subject to
attorney-client privilege or attorney work-product privilege or violate any applicable Law.
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6.03 Efforts to Consummate. Subject to the terms and conditions herein provided, from the date hereof until the earlier of the termination of this Agreement and the Closing

Date, Buyer and Seller will use their reasonable best efforts to take, or cause to be taken, all action and to do, or cause to be done, all things reasonably necessary, proper
or advisable to consummate and make effective as promptly as practicable the transactions contemplated by this Agreement (including the satisfaction, but not a waiver,
of the closing conditions set forth in Section 7.02). The Parties acknowledge and agree that nothing contained in this Section 6.03 will limit, expand or otherwise modify
in any way any efforts standard explicitly applicable to any Party’s obligations under this Agreement. During the period prior to the Closing Date, each Party shall act
diligently and reasonably and shall use its respective commercially reasonable efforts to secure any consents, waivers and approvals of any third party required to be
obtained to consummate the transactions contemplated by this Agreement.

 
6.04 Exclusive Dealing.
 

(a) Seller and the Company shall not, and shall not authorize or permit any Affiliates (including the Company) or any of their Representatives to, directly or
indirectly, (i) encourage, solicit, initiate or facilitate inquiries regarding an Acquisition Proposal; (ii) enter into discussions or negotiations with, or provide
any information to, any Person concerning a possible Acquisition Proposal; or (iii) enter into any agreements or other instruments (whether or not binding)
regarding an Acquisition Proposal. The Company and Seller do not have any Acquisition Proposal as of the date of this Agreement. Seller shall immediately
cease and cause to be terminated, and shall cause their Affiliates (including the Company and the Subsidiary) and all of its and their Representatives to
immediately cease and cause to be terminated, all existing discussions or negotiations with any Persons conducted heretofore with respect to, or that would
reasonably be expected to lead to, an Acquisition Proposal. For purposes hereof, “Acquisition Proposal” shall mean any bona fide inquiry, proposal or offer
from any Person (other than Buyer or any of its Affiliates) concerning (x) a merger, consolidation, liquidation, recapitalization, share exchange or other
business combination transaction involving the Company or the Subsidiary; (y) the issuance or acquisition of shares of capital stock or other equity securities
of the Company or the Subsidiary; or (z) the sale, lease, exchange or other disposition of any significant portion of the Company’s or the Subsidiary’s
properties or assets.

 
(b) In addition to the other obligations under this Section 6.04, the Company shall promptly (and in any event within two (2) Business Days after receipt thereof

by the Company or its Representatives) advise Buyer orally and in writing of any Acquisition Proposal, any request for information with respect to any
Acquisition Proposal, or any inquiry with respect to or which could reasonably be expected to result in an Acquisition Proposal, the material terms and
conditions of such request, Acquisition Proposal or inquiry, and the identity of the Person making the same.

 
(c) The Company agrees that the rights and remedies for noncompliance with this Section 6.04 shall include having such provision specifically enforced by any

court having equity jurisdiction, it being acknowledged and agreed that any such breach or threatened breach shall cause irreparable injury to Buyer and that
money damages would not provide an adequate remedy to Buyer.

 
6.05 Payoff Letters and Lien Releases. At least three Business Days prior to the anticipated Closing, Seller shall deliver to Buyer a customary payoff letter or letters

(collectively, the “Payoff Letters”) executed by the lenders of the Indebtedness, which letter will set forth (a) the total amount required to be paid at Closing to satisfy in
full the repayment of all Indebtedness of the Company (the “Payoff Amount”), (b) the lenders’ obligation to release all liens and other security securing the Indebtedness
described in clause (a) in due course and at Buyer’s expense after receiving the Payoff Amount, and (c) wire transfer instructions for paying the Payoff Amount.
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6.06 Notification.
 

(a) From the date hereof until the earlier of the termination of this Agreement and the Closing Date, if after the date hereof Seller or the Company become aware
of any fact or condition arising after the date hereof that constitutes a breach of any representation or warranty made by the Company in Article III or Seller in
Article IV or of any covenant that would cause the conditions set forth in Section 7.01(a) or Section 7.01(b), as applicable, not to be satisfied as of the Closing
Date, Seller will promptly disclose in writing to Buyer such breach. If Seller fails to promptly notify Buyer under this Section 6.06, a failure to comply with
this Section 6.06 shall not cause the failure of any condition set forth in Section 7.01(a) or Section 7.01(b) to be satisfied unless the underlying change, event
or development would independently result in the failure of a condition set forth in Section 7.01(a) or Section 7.01(b) to be satisfied.

 
(b) From the date hereof until the earlier of the termination of this Agreement and the Closing Date, if after the date hereof Buyer has knowledge of any fact or

condition that constitutes a breach of any representation or warranty made in Article V or any covenant that would cause the conditions set forth in Section
7.02(a) or Section 7.02(b), as applicable, not to be satisfied as of the Closing Date, Buyer will promptly disclose in writing to Seller such breach. If Buyer
fails to promptly notify Seller under this Section 6.06, a failure to comply with this Section 6.06 shall not cause the failure of any condition set forth in Section
7.02(a) or Section 7.02(b) to be satisfied unless the underlying change, event or development would independently result in the failure of a condition set forth
in Section 7.02(a) or Section 7.02(b) to be satisfied.



 
6.07 Confidentiality. The Buyer, the Seller and the Company shall, and shall cause their Affiliates to, hold, and shall use commercially reasonable efforts to cause their

respective Representatives to hold, in confidence any and all information, whether written or oral, concerning any of the other Parties to this Agreement, and the
transactions contemplated hereby, except to the extent that such Party as the recipient can show that such information (a) is generally available to and known by the
public through no fault of such Party, any of their Affiliates or their respective Representatives; or (b) is lawfully acquired by such Party, any of their Affiliates or their
respective Representatives from and after the Closing from sources which are not prohibited from disclosing such information by a legal, contractual or fiduciary
obligation. If a Party or any of its Affiliates or its respective Representatives are compelled to disclose any information by judicial or administrative process or by other
requirements of Law, such Party shall promptly notify the disclosing party in writing and shall disclose only that portion of such information which such Party is advised
by counsel is legally required to be disclosed, provided that such Party use commercially reasonable efforts, at the disclosing party’s expense, to obtain an appropriate
protective order or other reasonable assurance that confidential treatment will be accorded such information. In the event of a breach or a threatened breach by such Party
of such restrictions, such Party acknowledges and agrees that the disclosing party is entitled to specific performance and/or injunctive or other relief to enforce, or
prevent any violations of, the provisions of this Section 6.07 without the requirement of posting bond, in addition to any other remedy to which the disclosing party may
be entitled at Law or in equity.

 
6.08 Post-Closing Services and Cooperation.
 

(a) For a period of 60 days after Closing, Seller shall provide the necessary access to and act in good faith to facilitate the transfer and integration of the
Company’s emails and email system, GoogleAd software, SalesForce accounts, HubSpot accounts, and Sharepoint accounts with the business and operations
of the Buyer, all such third-party integration costs to be at the Company’s sole expense. For 60 days after the Closing, Sellers shall cause the appropriate
employees of Seller to be available to Buyer to assist in the business transition related to the existing operations of the Business, including transitioning
employees, suppliers, vendors, accounting, financial and billing information and other administrative matters. Services shall consist of being available for
reasonable telephonic consultation during customary business hours for a period of 60 days following the Closing to respond to Buyer’s inquiries related to
operation of the business and to effect any transition of employees, suppliers, vendors or other matters as reasonably requested by Buyer to fulfill this
Agreement.
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(b) To the extent that any customers of the Company are, as of the date of this Agreement, currently using Seller’s Viridian software, Seller shall allow such

customers to continue using the Viridian software until March 31, 2023.
 

(c) Buyer and Seller shall cooperate in good faith to enable the Company’s post-Closing employees to have access and control of the Company’s bank accounts
and to remove from such bank accounts any personnel that are not employees of the Company after Closing.

 
6.09 Cancellation and Release. The Seller hereby irrevocably cancels any and all amounts that are due from the Company to Seller or any of its Affiliates as an intercompany

payable, accounts payable or other similar obligation (whether or not set forth on the Interim Balance Sheet collectively referred to as the “Inter-company Payable”) and
hereby releases and discharges the Company with respect to the payment of any Inter-company Payable.

 
6.10 Certain Payments. Seller shall make the payroll payment set forth in Section 7.01(h) prior to January 15, 2023 and shall be responsible for and pay all compensation due

to any employees terminated by the Seller (other than the Transferred Employees) through January 31, 2023. Seller shall also be responsible for any pay any accounts
payable owing to Microsoft Corporation and Companial that are past due as of the Closing Date.

 
6.11 Lease Termination. Seller will negotiate a written termination of the Lease Agreement dated January 29, 2019 (as amended, the “Lease”) between 701 Bridger, LLC and

the Company or an assumption or assignment of such Lease by the Seller, in form and substance reasonably acceptable to Buyer, in either case which results in no
continuing liability or obligation to the Company prior to April 30, 2023 (the “Lease Termination).

 
ARTICLE VII

CONDITIONS TO CLOSING
 
7.01 Conditions to Buyer’s Obligations. The obligations of Buyer to consummate the transactions contemplated by this Agreement are subject to the satisfaction (or, if

permitted by applicable Law, waiver by Buyer in writing) of the following conditions as of the Closing Date:
 

(a) As certified in a closing certificate delivered by the Seller at the Closing (the “Seller Closing Certificate”), the representations and warranties in Sections
3.01, 3.02, 3.03, 3.04, 3.05(c), 3.12, 3.07, 3.13, 4.01, 4.02, 4.03, and 4.07 shall be true and correct in all material respects at and as of the date hereof and the
Closing Date as though made at and as of the Closing Date (except to the extent expressly made as of an earlier date, in which case only as of such date) and
(ii) all other representations and warranties of the Company contained in Article III of this Agreement shall be true and correct in all material respects (in the
case of any representation or warrant not qualified by “materiality” or “Material Adverse Effect”) as of the date hereof and the Closing Date as though made
at and as of the Closing Date (except to the extent expressly made as of an earlier date, in which case only as of such date);
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(b) Seller and the Company will have performed and complied with in all material respects all of the covenants and agreements required to be performed by it

under this Agreement at or prior to the Closing;
 

(c) No judgment, decree or order will have been entered that prevents the performance of this Agreement or the consummation of any of the transactions
contemplated hereby, declares unlawful the transactions contemplated by this Agreement or causes such transactions to be rescinded;

 
(d) There will not have been a Company Material Adverse Effect since the date hereof;

 
(e) The Company will have delivered to Buyer a certificate of an authorized officer of the Company in his or her capacity as such, dated as of the Closing Date,

stating that the conditions specified in Section 7.01(a), Section 7.01(b) and Section 7.01(d) have been satisfied;
 

(f) Seller shall have delivered the required consents set forth on Schedule 7.01(f);
 

(g) Seller shall have terminated the employees set forth on Schedule 7.01(g) who are intended to be employed by the Company at or after Closing (the
“Transferred Employees”)

 
(h) Seller shall have prepaid the payroll for the pay period ending January 15, 2023 for all of the Transferred Employees; and



 
(i) Seller shall have executed and delivered any Transaction Document to which Seller is a party.

 
7.02 Conditions to Seller’s and the Company’s Obligations. The obligation of Seller and the Company to consummate the transactions contemplated by this Agreement is

subject to the satisfaction (or, if permitted by applicable Law, waiver by Seller and the Company in writing) of the following conditions as of the Closing Date:
 

(a) the representations and warranties contained in Article V of this Agreement will be true and correct in all material respects at and as of the date hereof and the
Closing Date as though made at and as of the Closing Date (except to the extent expressly made as of an earlier date, in which case only as of such date),
except where the failure of such representations and warranties to be so true and correct (without giving effect to any limitation as to “materiality” or “Buyer
Material Adverse Effect” set forth therein) has not had, and would not have, a Buyer Material Adverse Effect;

 
(b) Buyer will have performed and complied with in all material respects all the covenants and agreements required to be performed by them under this

Agreement at or prior to the Closing;
 

(c) No judgment, decree or order will have been entered that prevents the performance of this Agreement or the consummation of any of the transactions
contemplated hereby, declares unlawful the transactions contemplated by this Agreement or causes such transactions to be rescinded;

 
(d) Buyer will have delivered to Seller and the Company a certificate of an authorized officer of Buyer in his or her capacity as such, dated as of the Closing

Date, stating that the preconditions specified in Section 7.02(a) and Section 7.02(b) have been satisfied; and
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(e) Buyer shall have executed and delivered any Transaction Document to which Buyer is a party.

 
ARTICLE VIII

TERMINATION
 
8.01 Termination. This Agreement may be terminated at any time prior to the Closing:
 

(a) by the mutual written consent of Buyer, Seller and the Company;
 

(b) by Buyer by written notice to Seller and the Company, if any of the representations or warranties of Seller or the Company set forth in Article III and Article
IV will not be true and correct in any material respect, or if Seller or the Company has failed to perform any covenant or agreement on the part of Seller or the
Company set forth in this Agreement (including an obligation to consummate the Closing) such that the conditions to the Closing set forth in either Section
7.01(a) or Section 7.01(b) would not be satisfied at or prior to the Outside Date, and the breach or breaches causing such representations or warranties not to
be true and correct, or the failure to perform any covenant or agreement, as applicable, are not cured (if capable of being cured) within 30 days after written
notice thereof is delivered to Seller and the Company;

 
(c) by Seller and the Company by written notice to Buyer, if any of the representations or warranties of Buyer set forth in Article V will not be true and correct in

any material respect, or if Buyer has failed to perform any covenant or agreement on the part of Buyer set forth in this Agreement (including an obligation to
consummate the Closing) such that the conditions to the Closing set forth in either Section 7.02(a) or Section 7.02(b) would not be satisfied at or prior to the
Outside Date, and the breach or breaches causing such representations or warranties not to be true and correct, or the failures to perform any covenant or
agreement, as applicable, are not cured (if capable of being cured) within 30 days after written notice thereof is delivered to Buyer; and

 
(d) by Buyer or Seller and the Company by written notice to Seller and the Company or Buyer, as applicable, if the Closing has not occurred on or prior to 5 pm

Mountain time on February 15, 2023 (such date, the “Outside Date”) and the Party seeking to terminate this Agreement pursuant to this Section 8.01(d) will
not have breached in any material respect its obligations under this Agreement in any manner that will have proximately caused the failure to consummate the
transactions contemplated by this Agreement on or prior to the Outside Date.

 
8.02 Effect of Termination. In the event of the termination of this Agreement pursuant to Section 8.01, all obligations of the Parties hereunder (other than this Section 8.02 and

Article XI hereof, which will survive the termination of this Agreement) will terminate without any liability of any Party to any other Party; provided that no termination
will relieve a Party from any liability arising from or relating to any willful and material breach of a representation or a covenant by such Party prior to termination.

 
ARTICLE IX

ADDITIONAL COVENANTS
 
9.01 Disclosure Schedules. All Disclosure Schedules attached hereto are incorporated herein and expressly made a part of this Agreement as though completely set forth

herein. All references to this Agreement herein or in any of the Disclosure Schedules will be deemed to refer to this entire Agreement, including all Disclosure
Schedules. The Disclosure Schedules have been arranged for purposes of convenience in separately numbered sections corresponding to the sections of this Agreement;
however, any item disclosed in any part, subpart, section or subsection of the Disclosure Schedule referenced by a particular section or subsection in this Agreement will
be deemed to have been disclosed with respect to every other part, subpart, section and subsection in another Disclosure Schedule if the relevance of such disclosure to
such other part, subpart, section or subsection is reasonably apparent on its face, notwithstanding the omission of an appropriate cross-reference. Any item of
information, matter or document disclosed or referenced in, or attached to, the Disclosure Schedules will not (a) be used as a basis for interpreting the terms “material,”
“Material Adverse Effect” or other similar terms in this Agreement or to establish a standard of materiality, (b) be deemed or interpreted to expand the scope of Seller’s,
the Company’s or Buyer’s respective representations and warranties, obligations, covenants, conditions or agreements contained herein or (c) constitute, or be deemed to
constitute, an admission to any third party concerning such item or matter. No disclosure in the Disclosure Schedules relating to any possible breach or violation of any
agreement or Law will be construed as an admission or indication that any such breach or violation exists or has actually occurred. Capitalized terms used in the
Disclosure Schedules and not otherwise defined therein have the meanings given to them in this Agreement.
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9.02 Tax Matters.
 



(a) Straddle Periods. Whenever it is necessary to determine the liability for Taxes of the Company for a Straddle Period, the determination of the Taxes of the
Company for the portion of the Straddle Period ending on and including the Closing Date shall be determined by assuming that the Straddle Period consisted
of two taxable years or periods, one which ended at the close of the Closing Date and the other which began at the beginning of the day following the Closing
Date and items of income, gain, deduction, loss or credit of the Company for the Straddle Period shall be allocated between such two taxable years or periods
on a “closing of the books basis” by assuming that the books of the Company were closed at the close of the Closing Date; provided, however, that
exemptions, allowances, deductions or Taxes that are calculated on an annual basis, such as ad valorem and other similar Taxes imposed on property
(“Property Taxes”), franchise based solely on capital, and depreciation deductions, shall be apportioned between such two taxable years or periods on a daily
basis. In determining whether a Property Tax is attributable to a Tax period ending on or before the Closing Date or a Straddle Tax Period (or portion thereof),
any Property Tax shall be deemed a Property Tax attributable to the taxable period specified on the relevant Property Tax bill. Whenever it is necessary to
determine the liability for Taxes of a United States shareholder (within the meaning of Section 951(b) of the Code) of a controlled foreign corporation (within
the meaning of Section 957 of the Code) attributable to amounts included in the income of such United States shareholder under Section 951 of the Code for
the taxable year or period of such controlled foreign corporation that begins on or before and ends after the Closing Date, the determination of liability for any
such Taxes shall be made by assuming that the taxable year or period of the controlled foreign corporation consisted of two taxable years or periods, one
which ended at the close of the Closing Date and the other of which began at the beginning of the day following the Closing Date and relevant items of
income, gain, deduction, loss or credit of the controlled foreign corporation shall be allocated between such two taxable years or periods on a “closing of the
books basis” by assuming that the books of the controlled foreign corporation were closed at the close of the Closing Date; provided, however, that Subpart F
income (within the meaning of Section 952 of the Code) of the controlled foreign corporation shall be determined without regard to Section 952(c) of the
Code.

 
(b) Tax Returns.

 
(i) Seller shall timely file or cause to be timely filed when due, at Seller’s own expense, (taking into account all extensions properly obtained) all Tax

Returns that are required to be filed by or with respect to the Company or any Subsidiary on or prior to the Closing Date and shall remit or cause to
be remitted any Taxes due in respect of such Tax Returns. Buyer shall timely file or cause to be timely filed when due (taking into account all
extensions properly obtained) all Tax Returns that are required to be filed by or with respect to the Company or any Subsidiary after the Closing Date
and Buyer shall remit or cause to be remitted any Taxes due in respect of such Tax Returns.

 
(ii) All Tax Returns that Seller or Buyer is required to file or cause to be filed in accordance with this Section 9.02(b) shall be prepared and filed in a

manner consistent with past practice and, on such Tax Returns, no position shall be taken, election made or method adopted that is inconsistent with
positions taken, elections made or methods used in preparing and filing similar Tax Returns in prior periods (including positions, elections or methods
that would have the effect of deferring income to periods ending after the Closing Date or accelerating deductions to periods ending on or before the
Closing Date).
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(c) Contest Provisions.

 
(i) Buyer shall notify Seller in writing upon receipt by Buyer, any of its Affiliates or, after the Closing Date, the Company or any Subsidiary, of notice

of any pending or threatened federal, state, local or foreign Tax audits or assessments relating to any Pre-Closing Taxer Period or to any Straddle
Period (a “Pre-Closing Tax Contest”).

 
(ii) Buyer shall have the sole right to represent the Company’s interests in any Pre- Closing Tax Contest, and to employ counsel of Buyer’s choice at

Buyer’s expense; provided, however, that Seller shall be permitted, at Seller’s expense, to be present at, and participate in, any such audit or
proceeding, and Buyer shall not settle or compromise such Pre-Closing Tax Contest without Seller’s written consent, which consent shall not be
unreasonably withheld, conditioned, or delayed.

 
(d) Assistance and Cooperation. After the Closing Date, each of Seller and Buyer shall (and shall cause their respective Affiliates to):

 
(i) timely sign and deliver such certificates or forms as may be necessary or appropriate to establish an exemption from (or otherwise reduce), or file

Tax Returns or other reports with respect to, Taxes described in Section 12.02 (relating to sales, transfer and similar Taxes);
 

(ii) assist the other party in preparing any Tax Returns which such other party is responsible for preparing and filing in accordance with Section 9.02(b),
and in connection therewith, provide the other party with any necessary powers of attorney;

 
(iii) cooperate fully in preparing for and defending any audits of, or disputes with taxing authorities regarding, any Tax Returns of the Company or any

Subsidiary;
 

(iv) make available to the other and to any taxing authority as reasonably requested all information, records, and documents relating to Taxes of the
Company or any Subsidiary; and

 
(v) furnish the other with copies of all correspondence received from any taxing authority in connection with any Tax audit or information request with

respect to any Taxes or Tax Returns of the Company or any Subsidiary; provided, that Buyer shall only be obligated to furnish copies of such
correspondence to Seller to the extent such audit or information request relates to Taxes for which Seller may be liable under the terms of this
Agreement.

 
(e) Post-Closing Actions. Without the prior written consent of Seller, which consent shall not be unreasonably withheld, conditioned, or delayed, Buyer shall not,

with respect to the Company or any Subsidiary for a Pre-Closing Tax Period: (i) amend, refile or otherwise modify any Tax Return, (ii) extend or waive any
statute of limitations or other period for the assessment of any Tax, (iii) apply to any taxing authority for any binding or non-binding opinion, ruling, or other
determination, or voluntarily initiate any discussion or make any voluntary disclosure with any taxing authority, (iv) report any Tax deduction related to
Transaction Expenses or any other compensatory amounts or transaction expenses that are paid or accrued on or before the Closing Date pursuant to the “next
day rule” under Treasury Regulations section 1.1502-76(b)(1)(ii)(B) or elect to ratably allocate items pursuant to Treasury Regulations section 1.1502- 76(b)
(2) (or any similar provision of applicable Law), (v) make or change any Tax election (including any election under Section 336(e) or Section 338 of the Code,
or under any analogous or similar rules in any relevant Tax jurisdiction), or (vi) file any Tax Return in a jurisdiction where the Company have not previously
filed Tax Returns for any Tax period.
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(f) Survival of Obligations. Notwithstanding anything to the contrary in this Agreement, the obligations of the parties set forth in this Section 9.02 shall survive
until sixty (60) days after the expiration of all applicable statutes of limitation (taking into account extensions thereof).

 
ARTICLE X

INDEMNIFICATION
 
10.01 Limited Survival; Release of Accounts Payable Holdback Amount. All representations and warranties set forth in Article III, Article IV and Article V of this Agreement

and in any certificate delivered pursuant hereto shall automatically will terminate, expire and be of no further force or effect upon the earlier to occur of 11:59 p.m.
Denver time on April 30, 2023 or the termination of this Agreement pursuant to Article VIII. To the extent that, as of 11:59 p.m. Denver time on April 30, 2023, (a) any
Accounts Payable Holdback Amount has not been paid by Buyer to Seller or retained by Buyer (in each cash pursuant to the adjustment provisions of Section 2.03(d)
(vi)), and (b) Buyer has not delivered, by 11:59 p.m. Denver time on April 30, 2023, to Seller a written notice of a claim for indemnification under this Article X, Buyer
shall release and pay to Seller all of the remaining Accounts Payable Holdback Amount that was not paid or retained pursuant to the adjustment provisions of Section
2.03(d)(vi). To the extent that, by 11:59 p.m. Denver time on April 30, 2023, Buyer has delivered to Seller a written notice of a claim for indemnification under this
Article X, pending resolution of such claim, Buyer may retain all of the remaining Accounts Payable Holdback Amount that was not paid or retained pursuant to the
adjustment provisions of Section 2.03(d)(vi), provided that after final, non-appealable disposition of such claim (whether through adjudication, arbitration, or mutual
written agreement of the parties), Buyer shall promptly pay to Seller any amounts of such Accounts Payable Holdback Amount available and not owing to Buyer
pursuant to Section 10.03(d).

 
10.02 Indemnification.
 

(a) Indemnification by Seller. Seller shall indemnify, defend, and hold harmless each of the Buyer Indemnitees from and against, and shall compensate and
reimburse each of the Buyer Indemnitees for, any Damages that are directly or indirectly suffered or incurred at any time by any of the Buyer Indemnitees or
to which any of the Buyer Indemnitees may otherwise directly or indirectly become subject at any time (regardless of whether or not such Damages relate to
any third party claim) and that arise directly or indirectly from or as a result of, or are directly or indirectly connected with:

 
(i) any inaccuracy in or breach of any representation or warranty made in Article III or Article IV;

 
(ii) any Indebtedness of the Company or the Subsidiary incurred after the Lookback Date and before the Closing Date;

 
(iii) any Pre-Closing Taxes; and
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(iv) any claims or liabilities with respect to the Lease or the failure to obtain the Lease Termination prior to April 30, 2023.

 
(b) Damage to Buyer. The parties acknowledge and agree that, if the Company suffers, incurs or otherwise becomes subject to any Damages as a result of or in

connection with any inaccuracy in or breach of any representation, warranty, covenant or obligation as set forth in Section 10.02(a), then (without limiting any
of the rights of the Company or the Company’s Subsidiary as a Buyer Indemnitee) Buyer shall also be deemed, by virtue of its ownership of the Company
and the Company’s Subsidiary, to have incurred Damages as a result of and in connection with such inaccuracy or breach.

 
(c) Indemnification by Buyer. Buyer shall indemnify, defend, and hold harmless each of the Seller Indemnitees from and against, and shall compensate and

reimburse each of the Seller Indemnitees for, any Damages that are directly or indirectly suffered or incurred at any time by any of the Seller Indemnitees or
to which any of the Seller Indemnitees may otherwise directly or indirectly become subject at any time (regardless of whether or not such Damages relate to
any third party claim) and that arise directly or indirectly from or as a result of, or are directly or indirectly connected with any inaccuracy in or breach of any
representation or warranty made in Section 5.01.

 
(d) The Party (including its Affiliates) making a claim under this Article X is referred to as the “Indemnified Party” and the Party against whom such claim is

asserted under this Article X is referred to as the “Indemnifying Party”.
 
10.03 Limitations
 

(a) Basket. Subject to Section 10.03(b), Section 10.03(c), and Section 10.03(d), Seller shall not be required to make any indemnification payment pursuant to
Section 10.02(a)(i) for any inaccuracy in or breach of any representation or warranty in this Agreement until such time as the total amount of all Damages
(including the Damages arising from such inaccuracy or breach and all other Damages arising from any other inaccuracies or breaches of any representations
or warranties) that have been directly or indirectly suffered or incurred by any one or more of the Buyer Indemnitees, or to which any one or more of the
Buyer Indemnitees has or have otherwise directly or indirectly become subject, exceeds $25,000 in the aggregate (the “Basket Amount”). If the total amount
of such Damages exceeds the Basket Amount, then the Buyer Indemnitees shall be entitled to be indemnified against and compensated and reimbursed for the
amount of such Damages, including the Basket Amount.

 
(b) Applicability of Basket. The limitations set forth in Section 10.03(a) shall not apply in the event of fraud, intentional misrepresentation or willful misconduct

(whether on the part of Seller or the Company).
 

(c) Cap. Subject to Section 10.03(d), the maximum aggregate liability of Seller to the Buyer Indemnitees for monetary Damages resulting from the matters
referred to in Section 10.02(a)(i) shall be limited to $250,000 (the “Cap”).

 
(d) Applicability of Cap; Sources of Recovery.

 
(i) The Cap shall not apply in the case of Damages arising from fraud, willful breach, or intentional misrepresentation, in which case Damages will be

uncapped.
 

(ii) With respect to any claims under Section 10.02(a)(i) (other than to the extent such claims arise from fraud, willful breach, or intentional
misrepresentation), Buyer shall first recover any Damages from, first, the Accounts Payable Holdback Amount (to the extent available), and second,
after exhaustion of Accounts Payable Holdback Amount (to the extent available), Damages in excess thereof and up to the Cap shall be payable in
cash.
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10.04 Claim Procedures. Any Buyer Indemnitee seeking indemnification hereunder shall promptly give to Seller a notice (a “Claim Notice”) describing in reasonable detail the
facts giving rise to the claim for indemnification hereunder and shall include in such Claim Notice (if then known) the amount or the method of computation of the
amount of such claim, and a reference to the provision of this Agreement or any other agreement, document or instrument executed hereunder or in connection herewith
upon which such claim is based; provided, however, that a Claim Notice in respect of any Action by or against a third Person as to which indemnification will be sought
shall be given promptly after the Action is commenced. The failure to give notice as provided in this Section 10.04 shall not relieve Seller of its obligations hereunder
except to the extent it shall have been materially prejudiced by such failure.

 
10.05 Determination of Amount. After the giving of any Claim Notice pursuant to Section 10.04, the amount of indemnification to which a Buyer Indemnitee shall be entitled

under this Article X shall be determined: (i) by the written agreement between the Buyer Indemnitee and Seller; (ii) by a final judgment or decree of any court of
competent jurisdiction; or (iii) by any other means to which the Buyer Indemnitee and Seller shall agree. The judgment or decree of a court shall be deemed final when
the time for appeal, if any, shall have expired and no appeal shall have been taken or when all appeals taken shall have been finally determined.

 
10.06 Third Party Claims.
 

(a) Any Buyer Indemnitee seeking indemnification provided for under this Agreement in respect of, arising out of or involving a claim or demand made by any
third Person against the Buyer Indemnitee (a “Third Party Claim”) shall notify Seller in writing, and in reasonable detail, of the Third Party Claim promptly
after receipt by such Buyer Indemnitee of written notice of the Third Party Claim (including personal service of process). Thereafter, the Buyer Indemnitee
shall deliver to Seller, promptly after the Buyer Indemnitee’s receipt thereof, copies of all notices and documents (including court papers) received by Buyer
relating to the Third Party Claim. The failure to give notice as provided in this Section 10.06 shall not relieve Seller of its obligations hereunder except to the
extent it shall have been materially prejudiced by such failure.

 
(b) In the event of the initiation of any Action against the Buyer Indemnitee by a third Person for which Buyer Indemnitee is seeking indemnification provided

for under this Agreement, the Indemnifying Party has the right, exercisable by written notice to the Indemnified Party within 15 days after its receipt of a
Claim Notice from the Indemnified Party relating to a Third Party Claim, subject to the limitations set forth in this Section 10.06, to assume the defense of
such Third Party Claim and appoint lead counsel for such defense (so long as such lead counsel is reasonably acceptable to the Indemnified Party), in each
case at the Indemnifying Party’s expense. Notwithstanding the foregoing, the Indemnifying Party shall have the right to assume the defense only if (i) the
Third Party Claim seeks (and continues to seek) solely monetary damages, (ii) the reasonably expected amount of Damages with respect to such Third Party
Claim would not exceed the maximum indemnification obligation of the Indemnifying Party with respect to such Third Party Claim, (iii) the Indemnifying
Party agrees in writing to be fully responsible for all Damages (subject to the limits in this Article X) relating to such Third Party Claim, (iv) the Third Party
Claim does not relate to or arise in connection with any criminal or quasi criminal proceeding, allegation or investigation, and (v) such Third Party Claim does
not relate to or involve a claim asserted directly by or on behalf of a Person that is a customer, supplier or employee of the Company (the conditions set forth
in clauses (i) through (v) are, collectively, the “Litigation Conditions”.
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(c) In the event that the Indemnifying Party assumes the defense of any Third Party Claim in accordance with the provisions of this Section 10.06:

 
(i) the Indemnified Party shall have the right, at its own cost and expense, to participate in the defense of any Third Party Claim subject to the

Indemnifying Party’s right to control the defense thereof; provided, however, if the named parties to the Legal Proceeding include both the
Indemnifying Party and the Indemnified Party and there is a conflict of interest that would make it inappropriate under applicable standards of
professional conduct to have one counsel for the Indemnifying Party and the Indemnified Party, the expense of separate counsel for such Indemnified
Party shall be paid by the Indemnifying Party;

 
(ii) the Indemnifying Party shall obtain the prior written consent of the Indemnified Party (which shall not be unreasonably withheld, conditioned or

delayed) before entering into any settlement of such Third Party Claim, if (A) the settlement does not unconditionally release the Indemnified Party
and its Affiliates from all Liabilities with respect to such Third Party Claim, (B) the settlement imposes injunctive or other equitable relief against, or
requires any payment by, the Indemnified Party or any of its Affiliates, (C) the settlement contains any statement as to, or an admission of fault,
culpability or a failure to act by or on behalf of the Indemnified Party, or (D) the settlement may reasonably be expected to have a material adverse
effect on the business of the Indemnified Party; and

 
(iii) if (A) any of the Litigation Conditions ceases to be met or (B) the Indemnifying Party fails to diligently defend such Third Party Claim, the

Indemnified Party may assume the defense of such Third Party Claim, and the Indemnifying Party will be liable for all costs and expenses paid or
incurred in connection with such defense, subject to the limits in this Article X.

 
(d) If the Indemnifying Party does not assume the defense of a Third Party Claim in accordance with this Section 10.06, the Indemnified Party may defend, and

shall have the right to settle, such Third Party Claim, and, only if the Indemnifying Party is required to make any payment, with the prior written consent of
the Indemnifying Party (which shall not be unreasonably withheld, conditioned or delayed).

 
(e) Each Party shall cooperate, and cause its Affiliates to cooperate, at the Indemnifying Party’s expense, in the defense or prosecution of any Third Party Claim

and shall furnish or cause to be furnished such records, information and testimony, and attend such conferences, discovery proceedings, hearings, trials or
appeals, as may be reasonably requested in connection therewith, subject to attorney- client privilege.

 
10.07 Tax Treatment of Indemnification Claims. Buyer and Seller agree to report each indemnification payment made in respect of Damages as an adjustment to the Purchase

Price for federal income Tax purposes unless the indemnified party determines in good faith that such reporting position is incorrect (it being understood that if any
reporting position is later disallowed in any administrative or court proceedings, the indemnifying party shall indemnify the indemnified party for the effects of such
disallowance).

 
ARTICLE XI

DEFINITIONS
 
11.01 Definitions. For purposes hereof, the following terms when used herein will have the respective meanings set forth below:
 

“Accounts Payable Holdback Amount” means an amount equal to $100,000.
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“Affiliate” of any particular Person means any other Person controlling, controlled by, or under common control with, such particular Person, where “control” means



the possession, directly or indirectly, of the power to direct the management and policies of a Person whether through the ownership of voting securities, contract or otherwise.
 

“Business Day” means a day that is neither a Saturday or a Sunday nor any other day on which banking institutions in Denver, Colorado are authorized or obligated by
Law to close.
 

“Buyer Indemnitees” means the following Persons: (a) Buyer; (b) Buyer’s Affiliates; (c) the respective Representatives of the Persons referred to in clauses “(a)” and
“(b)” above; and (d) the respective successors and assigns of the Persons referred to in clauses “(a),” “(b)” and “(c)” above; provided, however, that the Company shall not be
deemed to be a “Buyer Indemnitee.”
 

“Buyer Material Adverse Effect” means any change, effect, event, occurrence, state of facts or development that, individually or in the aggregate, has had or would
have a material adverse effect on the ability of Buyer to consummate the transactions contemplated hereby.
 

“Buyer’s Knowledge” or any similar phrase, with respect to Buyer, means the actual knowledge of the executive officers of the Buyer.
 

“Buyer Owners” means each of Matthew Dredge, Ian Humphries, Jeff Kiehn, David Walker and Quartermain Investment Holdings Ltd.
 

“Cash and Cash Equivalents” means the cash and cash equivalents (including marketable securities and short-term investments, but excluding any required deposits
or outstanding checks) of the Company.
 

“Closing Consideration” means the Cash Purchase Price, as adjusted in accordance with Section 2.03(a).
 

“Closing Accounts Payable Amount” means the outstanding accounts payable of the Company, determined as of immediately preceding Closing (without giving
effect to the transactions contemplated hereby) in accordance with GAAP based on the methodology and procedures used in preparation of the calculation of the Target
Accounts Payable Amount as reasonably agreed by the Parties.
 

“Code” means the Internal Revenue Code of 1986, as amended.
 

“Company Employee Benefit Plan” means each “employee benefit plan” maintained by the Seller or its Affiliates prior to Closing, in each case regarding which the
personnel who perform services for the Company are provided benefits thereunder.
 

“Contract” means any agreement, contract, arrangement, lease, loan agreement, security agreement, license, indenture or other similar instrument or obligation to
which the party in question is a party.
 

“COVID Related Deferrals” means any Tax liabilities or other amounts or liabilities of or with respect to a Company Party for or allocable to any Pre-Closing Tax
Period, the payment of which is deferred, on or prior to the Closing Date, to a Post-Closing Tax Period pursuant to the CARES Act or any other Law or executive order or
Presidential Memorandum (including the Presidential Memorandum described in IRS Notice 2020-65) related to COVID-19.
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“Current Assets” means accounts receivable, inventory and prepaid expenses, but excluding (i) Cash and Cash Equivalents, (ii) the portion of any prepaid expense of

which Buyer will not receive the benefit following the Closing, and (iii) receivables from any of the Company’s Affiliates, directors, managers, employees, officers or any of
their respective Affiliates or Representatives, calculated on a basis consistent with GAAP, and to the extent consistent with GAAP using the accounting methods, practices,
principles, policies and procedures that were used in the preparation of the Company Financial Statements for the most recent fiscal year end as if such accounts were being
prepared as of a fiscal year end.
 

“Current Liabilities” shall include accounts payable, accrued Taxes and accrued expenses, but excluding (i) payables to any of the Company’s Affiliates, managers,
employees or officers to the extent such balances are captured in Indebtedness, and (ii) any Indebtedness of the Company, calculated on a basis consistent with GAAP, and to
the extent consistent with GAAP using the accounting methods, practices, principles, policies and procedures that were used in the preparation of the Company Financial
Statements for the most recent fiscal year end as if such accounts were being prepared as of a fiscal year end.
 

“Damages” means any loss, damage, injury, decline in value, lost opportunity, Liability, claim, demand, settlement, judgment, award, fine, penalty, Tax, fee
(including reasonable attorneys’ fees), charge, cost (including costs of investigation) or expense of any nature; provided, however, that Damages excludes consequential
damages, lost profits, incidental damages, indirect damages, and special damages.
 

“Encumbrance” means any lease, pledge, option, easement, deed of trust, right of way, encroachment, conditional sales agreement, security interest, mortgage,
adverse claim, encumbrance, covenant, condition, restriction of record, title defect, charge or restriction of any kind (except for restrictions on transfer under the Securities Act
and applicable state securities laws), including any restriction on the use, voting, transfer, receipt of income or other exercise of any attributes of ownership, whether voluntarily
incurred or arising by operation of Law, and includes any agreement to give any of the foregoing in the future.
 

“GAAP” means the United States generally accepted accounting principles, at the time in effect, applied consistently with the Company’s historical practices.
 

“Governing Documents” means the legal document(s) by which any Person (other than an individual) establishes its legal existence or which govern its internal
affairs. For example, the “Governing Documents” of a corporation are its certificate of incorporation and by-laws, the “Governing Documents” of a limited partnership are its
limited partnership agreement and certificate of limited partnership and the “Governing Documents” of a limited liability company are its operating agreement and certificate of
formation.
 

“Governmental Entity” means any federal, state, local or foreign government or political subdivision thereof, or any agency or instrumentality of such government or
political subdivision, or any self-regulated organization or other non-governmental regulatory authority or quasi-governmental authority (to the extent that the rules, regulations
or orders of such organization or authority have the force of Law), or any arbitrator, court or tribunal of competent jurisdiction.
 

“Indebtedness” means, as of any time of determination, without duplication, the aggregate consolidated indebtedness of the Company, including, without duplication,
(i) any obligations under any indebtedness for borrowed money, (ii) any obligations evidenced by any note, bond, debenture or other debt security, (iii) any payment obligations
in respect of banker’s acceptances or letters of credit or any other commitment by which a Person assures a financial institution against loss, (iv) any off-balance sheet
financing, including synthetic leases and project financing, (v) all obligations under leases that have been, in accordance with GAAP, recorded as capital leases, (vi) any
obligations with respect to interest rate swaps, collars, caps and similar hedging obligations (including any applicable breakage costs), (vii) in respect of “earn-out” obligations
and all other obligations for the deferred and unpaid purchase price of property or services (other than trade payables and accrued expenses incurred in the ordinary course of
business), (viii) any obligations referred to in the foregoing clauses (i) through (vii) of any Person which are either guaranteed or secured by any Encumbrance upon the
Company or any of its assets or properties (ix) any income Taxes payable by the Company accrued prior to or on the Closing Date, (x) all COVID Related Deferrals, and (xi)
accrued and unpaid or declared and unpaid interest of any such foregoing obligation and all premiums, penalties, charges, fees, expenses and other amounts that are or would be
due (including with respect to early termination) in connection with the payment and satisfaction in full of such obligations. Notwithstanding the foregoing, “Indebtedness” does
not include any intercompany obligations exclusively between or among the Company.
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“Intellectual Property” means all intellectual property, regardless of form, including: (i) patents and patent applications, design patents or registrations, design

applications, inventions and discoveries, including articles of manufacture, business methods, compositions of matter, improvements, machines, methods, and processes and
new uses for any of the preceding items (“Patent Rights”); (ii) published and unpublished works of authorship, including audiovisual works, collective works, computer
programs, Software, compilations, databases, derivative works, literary works, mask works, and sound recordings; (i) words, names, symbols, devices, designs, and other
designations, and combinations of the preceding items, used to identify or distinguish a business, good, group, product, or service or to indicate a form of certification, including
logos, product designs, and product features (“Trademarks”); and (iv) confidential and proprietary information, and know-how, including confidential processes, algorithms,
data, Software, schematics, databases, formulae, drawings, prototypes, models, designs, know-how, concepts, methods, devices, technology, research and development results
and records, inventions, compositions, reports, data, mailing lists, business plans, and customer lists, in each case, to the extent protectable under applicable Law as a trade
secret (“Trade Secrets”).
 

“Knowledge”, including the phrases “to the Knowledge of the Company” or “to the Knowledge of the Seller”, means (i) the actual knowledge of Ray Thompson,
David McCullough, Dean Ditto or Jessica Billingsley or (ii) the knowledge that Ray Thompson, David McCullough, Dean Ditto or Jessica Billingsley would have after
reasonable inquiry of the employees of the Company who are responsible for the matter in question.
 

“Law” means any foreign, federal, state or local statute, law, ordinance, regulation, rule, code, injunction, judgment, decree or order enacted, adopted, issued,
promulgated or enforced by any Governmental Entity.
 

“Legal Proceeding” means any claim, action, audit, hearing, investigation, litigation, suit, arbitration or proceeding (whether civil, criminal, administrative, judicial or
investigative, whether formal or informal, whether public or private) commenced, brought, conducted or heard by or before, or otherwise involving, any Governmental Entity or
arbitrator.
 

“Legal Requirement” means all applicable Laws, statutes, rules, regulations, codes, ordinances, agency guidance, Permits, bylaws, variances, judgments, injunctions,
orders, conditions and licenses of a Governmental Entity having jurisdiction over the assets or the properties of any Party or the Company or the Subsidiary and the operations
thereof.
 

“Lookback Date” means October 1, 2021.
 

“Material Adverse Effect” means any event, change, occurrence, fact, development or effect that has had or would reasonably be expected to have, individually or in
the aggregate, a material adverse effect on the business, condition (financial or otherwise) or results of operations of the Company, taken as a whole, other than any event,
change, occurrence, fact, development or effect arising out of, attributable to or resulting from (i) general business or economic changes or developments in any of the industries
in which the Company operate, (ii) changes in regional, national or international political conditions (including any outbreak or escalation of hostilities, any acts of war or
terrorism or any other national or international calamity, crisis or emergency) or in general economic, business, regulatory, political or market conditions or in national or
international financial markets, (iii) natural disasters or calamities, (iv) changes in any applicable Laws or applicable accounting regulations or principles or interpretations
thereof, or (v) any medical epidemics or outbreaks, any emergency declaration or recommendation by any federal, state or local government or authority as a result of any
threatened or actual pandemic or health care or other emergency, or any other event that requires the closure of any of the Company’s offices in order to protect the health,
safety or welfare of the Company’s employees as a result of an epidemic, pandemic or other health care or other emergency; provided, that in the case of each of the clauses (i)
through (v) set forth above, only to the extent that any such event, change, occurrence, fact, development or effect has not had, and would not reasonably be expected to have,
individually or in the aggregate, a disproportionate effect on the Company relative to other companies in the Company’ industry).
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“Order” means any order, injunction, judgment, decree, ruling, writ, assessment or arbitration award of a Governmental Entity.
 
“Ordinary Course of Business” means, with respect to any Person, actions that are consistent in all material respects with the past practices of such Person, taken in the

ordinary course of the normal day- to-day operations of such Person.
 

“Permitted Liens” means (a) statutory liens for current Taxes or other governmental charges not yet due and payable or the amount or validity of which is being
contested in good faith by appropriate proceedings by the Company and for which appropriate reserves have been established in accordance with GAAP; (b) mechanics’,
carriers’, workers’, repairers’ and similar statutory liens arising or incurred in the Ordinary Course of Business for amounts that are not delinquent, unless being contested in
good faith by appropriate proceedings and for which adequate accruals or reserves have been established; and (c) zoning, entitlement, building and other land use regulations or
ordinances imposed by Governmental Entities having jurisdiction over the Leased Real Property Leases that are not violated by the use and operation as of the date hereof or the
proposed use of the Leased Real Property Leases.
 

“Person” means an individual, a partnership, a corporation, a limited liability company, an association, a joint stock company, a trust, a joint venture, an
unincorporated organization or a Governmental Entity or any department, agency or political subdivision thereof.
 

“Pre-Closing Tax Period” means any taxable period for the period between the Lookback Date and the Closing and, with respect to any Straddle Period, the portion of
such taxable period ending on and including the Closing Date.
 

“Pre-Closing Taxes” means, without duplication, (a) all Taxes (or nonpayment thereof) of or imposed on or with respect to the Company or any Subsidiary for the
period between the Lookback Date and the Closing (as determined, in the case of a portion of a Straddle Period, based on Section 10.02(a)); (b) all Taxes of any member of an
affiliated, consolidated, combined or unitary group of which the Company or any Subsidiary (or any predecessor thereof) is or was a member for the period between the
Lookback Date and the Closing; (c) any liability for Taxes of any Person (other than the Company or a Subsidiary) with respect to for the period between the Lookback Date
and the Closing is liable as a result of a contractual obligation to indemnify any Person entered into for the period between the Lookback Date and the Closing; and (d) any and
all Taxes of any Person (other than the Company or any Subsidiary) imposed on a Company Party as a transferee or successor, or pursuant to any Law or otherwise, which
Taxes relate to an event or transaction occurring for the period between the Lookback Date and the Closing; provided, however, that Pre-Closing Taxes shall not include any
Taxes that are taken into account as current Tax liabilities in the Closing Accounts Payable Amount, Indebtedness, or Transaction Expenses, in each case as finally determined.
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“Representatives” means the officers, directors, managers, employees, attorneys, accountants, advisors, representatives, consultants and agents of a Person.



 
“Securities Act” means the Securities Act of 1933, as amended, and the rules and regulations promulgated thereunder.

 
“Seller Indemnitees” means the following Persons: (a) Seller; (b) Seller’s Affiliates; (c) the respective Representatives of the Persons referred to in clauses “(a)” and

“(b)” above; and (d) the respective successors and assigns of the Persons referred to in clauses “(a),” “(b)” and “(c)” above; provided, however, that the Company shall not be
deemed to be a “Seller Indemnitee” from and after the Closing.
 

“Shared Services Agreement” means the Shared Services Agreement substantially in the form attached as Exhibit C.
 

“Software” means any and all (a) computer programs, including any and all software implementation of algorithms, models and methodologies, whether in source
code, object code, human readable form or other form, (b) databases and compilations, including any and all data and collections of data, whether machine readable or
otherwise, (c) descriptions, flow charts and other work products used to design, plan, organize and develop any of the foregoing, screens, user interfaces, report formats,
firmware, development tools, templates, menus, buttons and icons, and (d) all documentation including user manuals and other training documentation relating to any of the
foregoing.

 
“Straddle Period” means any taxable period that includes (but does not end on) the Closing Date. “Subsidiary” means, with respect to any Person, any corporation of

which a majority of the total voting power of shares of stock entitled (without regard to the occurrence of any contingency) to vote in the election of directors, managers or
trustees thereof is at the time owned or controlled, directly or indirectly, by such Person or one or more of the other Subsidiaries of such Person or a combination thereof, or any
partnership, limited liability company, association or other business entity of which a majority of the partnership, limited liability company or other similar ownership interest is
at the time owned or controlled, directly or indirectly, by such Person or one or more Subsidiaries of such Person or a combination thereof. For purposes of this definition, a
Person is deemed to have a majority ownership interest in a partnership, limited liability company, association or other business entity if such Person is allocated a majority of
the gains or losses of such partnership, limited liability company, association or other business entity or is or controls the managing member or general partner or similar
position of such partnership, limited liability company, association or other business entity.
 

“Tax” or “Taxes” means: (i) any federal, state, local or foreign net income, gross income, gross receipts, windfall profit, severance, property, production, sales, use,
license, excise, franchise, employment, payroll, withholding on amounts paid to or by any Person, alternative or add-on minimum, ad valorem, value-added, transfer, stamp,
environmental, escheat or unclaimed property or any other tax, custom, duty, governmental fee or other like assessment or charge of any kind whatsoever, together with any
interest or penalty, addition to tax or additional amount imposed by any Governmental Entity and (ii) any liability for the payment of amounts determined by reference to
amounts described in clause (i) as a result of being or having been a member of any group of corporations that files, will file, or has filed Tax Returns on a combined,
consolidated, unitary or similar basis, as a result of any obligation under any agreement or arrangement (including any Tax Sharing Arrangement), as a result of being a
transferee or successor, or by contract or otherwise.
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“Tax Returns” means any return, report or similar statement required to be filed with respect to any Tax (including any attached schedules), including any information

return, claim for refund, amended return or declaration of estimated Tax.
 

“Transaction Documents” means, collectively, this Agreement, the Funds Flow Memo, the Shared Services Agreement, and all of the certificates, instruments and
agreements required to be delivered by any of the Parties at the Closing.
 

“Transaction Expenses” means, with respect to Seller and the Company, all of its costs and expenses incident to the negotiation and preparation of this Agreement and
the other Documents and the performance and compliance with all agreements and conditions contained herein to be performed or complied with, including the fees, expenses
and disbursements of its counsel and accountants, due diligence expenses, advisory and consulting fees, the fees and expenses charged by a lender pursuant to the Payoff
Letters, any severance payments, transaction bonuses, change in control payments and any other similar payments triggered as a result thereof (including the employer’s share of
any payroll Taxes related thereto) and other costs and expenses associated with any of the foregoing.
 
11.02 Other Definitional Provisions.
 

(a) Accounting Terms. Accounting terms that are not otherwise defined in this Agreement have the meanings given to them under GAAP. To the extent that the
definition of an accounting term defined in this Agreement is inconsistent with the meaning of such term under GAAP, the definition set forth in this
Agreement will control.

 
(b) Successor Laws. Any reference to any particular Code section or Law will be interpreted to include any revision of or successor to that section regardless of

how it is numbered or classified.
 

ARTICLE XII
MISCELLANEOUS

 
12.01 Press Releases and Public Announcements. No Party will issue any press release or make any similar public announcement relating to the subject matter of this

Agreement without the prior written approval of Buyer and Seller; provided, however, that any Party may make any public disclosure it believes in good faith is required
by applicable Law or the rules of a securities exchange upon which a Party’s securities are traded (in which case the disclosing Party will use its commercially
reasonable efforts to advise the other Parties in writing prior to making the disclosure).

 
12.02 Transfer Taxes. All transfer Taxes, recording fees and other similar Taxes that are imposed on any of the Parties hereto by any Governmental Entity incurred in

connection with the consummation of the transactions contemplated by this Agreement, shall be paid by Seller or the Company as a Transaction Expense.
 
12.03 Expenses. Each party shall pay its own fees and expenses arising in connection with this Agreement, including, but not limited to, attorneys’ fees, accountants’ fees, and

fees of investment bankers, brokers lenders or other representatives and consultants.
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12.04 Notices. Unless otherwise provided herein, all notices, requests, demands, claims, consents, approvals and other communications hereunder will be in writing. Any

notice, request, demand, claim, consent, approval or other communication hereunder will be deemed duly given (a) when delivered personally to the recipient, (b) one
Business Day after being sent to the recipient by reputable overnight courier service (charges prepaid), or (c) three Business Days after being mailed to the recipient by
certified or registered mail, return receipt requested and postage prepaid, and addressed to the intended recipient as set forth below:

 
 Notices to Seller:



  
 Akerna Corp.
 1500 Larimer Street, #246
 Denver, Colorado 80202
 Attn: Scott Sozio
 Email: ***
  
 with a copy to (which will not constitute notice):
  
 Dorsey & Whitney LLP
 Attention: David Mangum and Jason Brenkert
 1400 Wewatta Street, Suite 400
 Denver, Colorado 80202
 ***
  
 Notices to Buyer:
  
 365 Holdco LLC
 3025 Belcastro Street
 Las Vegas, NV 89117
  
 with a copy to (which will not constitute notice):
  
 Carl Kleidman, Esq.
 4364 Black Rock Tpke
 Fairfield CT 06824
 
Any Party may change the address to which notices, requests, demands, claims and other communications hereunder are to be delivered by giving the other Parties notice in the
manner herein set forth.
 
12.05 Succession and Assignment. This Agreement will inure to the benefit of, and be binding upon, the successors and assigns of the Parties. Neither this Agreement nor any

of the rights, interests or obligations hereunder will be assignable by Buyer or Seller.
 
12.06 Severability. Whenever possible, each provision or portion of any provision of this Agreement shall be interpreted in such manner as to be effective and valid under

applicable Law, but if any provision or portion of any provision of this Agreement is held to be invalid, illegal or unenforceable in any respect under any applicable Law
or rule in any jurisdiction, such invalidity, illegality or unenforceability shall not affect any other provision or portion of any provision in such jurisdiction, and this
Agreement shall be reformed, construed and enforced in such jurisdiction as if such invalid, illegal or unenforceable provision or portion of any provision had never
been contained herein.
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12.07 References. The table of contents and the section and other headings and subheadings contained in this Agreement and the exhibits hereto are solely for the purpose of

reference, are not part of the agreement of the Parties, and will not in any way affect the meaning or interpretation of this Agreement or any exhibit hereto. All references
to days (excluding Business Days) or months will be deemed references to calendar days or months. All references to “$” will be deemed references to United States
dollars. Unless the context otherwise requires, any reference to a “Section,” “Exhibit,” “Disclosure Schedule” or “Schedule” will be deemed to refer to a section of this
Agreement, an exhibit to this Agreement or a schedule to this Agreement, as applicable. The words “hereof,” “herein” and “hereunder” and words of similar import
referring to this Agreement refer to this Agreement as a whole and not to any particular provision of this Agreement. The word “including” or any variation thereof
means “including, without limitation” and will not be construed to limit any general statement that it follows to the specific or similar items or matters immediately
following it. Any reference to any federal, state, local or foreign statute or law will be deemed also to refer to all rules and regulations promulgated thereunder, unless
the context requires otherwise. All terms defined in this Agreement will have the defined meanings when used in any certificate or other document made or delivered
pursuant hereto unless otherwise defined therein. The definitions contained in this Agreement are applicable to the singular as well as the plural forms of such terms and
to the masculine as well as to the feminine and neuter genders of such term.

 
12.08 Construction. The Parties have participated jointly in the negotiation and drafting of this Agreement. In the event an ambiguity or question of intent or interpretation

arises, this Agreement will be construed as if drafted jointly by the Parties and no presumption or burden of proof will arise favoring or disfavoring any Party by virtue of
the authorship of any of the provisions of this Agreement.

 
12.09 Amendment and Waiver. Any provision of this Agreement or the Disclosure Schedules hereto may be amended or waived only in a writing signed (a) in the case of any

amendment, by Buyer, the Company, and the Seller and (b) in the case of a waiver, by the Party or Parties waiving rights hereunder. No waiver of any provision
hereunder or any breach or default thereof will extend to or affect in any way any other provision or prior or subsequent breach or default.

 
12.10 Entire Agreement. This Agreement and the Transaction Documents constitute the entire agreement among the Parties and supersedes any prior understandings,

agreements or representations by or among the Parties, written or oral, to the extent they relate in any way to the subject matter hereof. The exhibits and schedules
identified in this Agreement are incorporated herein by reference and made a part hereof as if set forth in full herein. This Agreement expressly terminates the letter of
intent between the Buyer and the Company dated November 7, 2022, as amended.

 
12.11 Parties in Interest. This Agreement shall be binding upon and inure solely to the benefit of each party hereto, and nothing in this Agreement, express or implied, is

intended to or shall confer upon any Person other than the parties and their respective successors and permitted assigns any legal or equitable right, benefit or remedy of
any nature whatsoever under or by reason of this Agreement.

 



12.12 Dispute Resolution. Any dispute, claim or controversy arising out of or relating to this Agreement, or the Transaction Documents, or the breach termination,
enforcement or validity thereof, including the determination of the scope and applicability of this agreement to arbitrate shall be determined by arbitration in Denver,
Colorado. The arbitration shall be administered by the American Arbitration Association (“AAA”) pursuant to its applicable Commercial Arbitration Rules. The parties
shall agree on a single arbitrator experienced in commercial transactions, provided that if the parties fail to agree on an arbitrator within ten (10) days following the
commencement of the dispute, one arbitrator shall be appointed under the AAA Commercial Arbitration Rules applicable to the proceeding. The arbitrator shall state in
writing the reasons for his or her award and the legal and factual conclusions underlying the award. The award of the arbitrator shall be final, and judgment upon the
award may be entered in any state or federal court located in Colorado. The costs of such arbitration proceeding shall be borne by the party that does not prevail in the
arbitration, or if a determination of the prevailing party is not made by the arbitrator, such costs shall be borne equally by the parties to such arbitration. The parties agree
that all of the negotiations and arbitration proceedings relating to such disputes and all testimony, transcripts and other documents relating to such arbitration shall be
treated as confidential and will not be disclosed or otherwise divulged to any other person except as necessary in connection with such negotiations and arbitration
proceedings. Notwithstanding anything to the contrary in this Section, the parties shall have the right to seek temporary, preliminary and permanent equitable relief
including injunctive relief and specific performance, to prevent any breach or threatened breach of this Agreement in accordance with the AAA Commercial Arbitration
Rules.
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12.13 Delivery by Facsimile or Email. This Agreement and any signed agreement entered into in connection herewith or contemplated hereby, and any amendments hereto or

thereto, to the extent signed and delivered by means of a facsimile machine or scanned pages via electronic mail, will be treated in all manner and respect as an original
contract and will be considered to have the same binding legal effects as if it were the original signed version thereof delivered in person.

 
12.14 Counterparts. This Agreement may be executed simultaneously in two or more counterparts, each of which will be deemed an original, but all of which will constitute

one agreement. Execution and delivery of this Agreement by exchange of electronically transmitted counterparts bearing the signature of a Party will be equally as
effective as delivery of a manually executed counterpart of such Party.

 
12.15 Governing Law. All issues and questions concerning the construction, validity, interpretation and enforceability of this Agreement and the exhibits and schedules hereto

will be governed by, and construed in accordance with, the Laws of the State of Delaware, without giving effect to any choice of Law or conflict of Law rules or
provisions (whether of the State of Delaware or any other jurisdiction) that would cause the application of the Laws of any jurisdiction other than the State of Delaware.

 
12.16 Jurisdiction. Any Legal Proceeding seeking to enforce any provision of, or based on any matter arising out of or in connection with, this Agreement or the transactions

contemplated hereby will be brought and determined exclusively in the Delaware Court of Chancery of the State of Delaware; provided that if the Delaware Court of
Chancery does not have jurisdiction, any such Legal Proceeding will be brought exclusively in the United States District Court for the District of Delaware or any other
court of the State of Delaware, and each of the Parties hereby consents to the exclusive jurisdiction of such courts (and of the appropriate appellate courts therefrom) in
any such Legal Proceeding and irrevocably waives, to the fullest extent permitted by Law, any objection that it may now or hereafter have to the laying of the venue of
any such Legal Proceeding in any such court or that any such Legal Proceeding that is brought in any such court has been brought in an inconvenient forum. Process in
any such Legal Proceeding may be served on any Party anywhere in the world, whether within or without the jurisdiction of any such court. Without limiting the
foregoing, each Party agrees that service of process on such Party as provided in Section 12.04 will be deemed effective service of process on such Party.

 
12.17 Remedies Cumulative. Except as otherwise provided herein, any and all remedies herein expressly conferred upon a Party will be deemed cumulative with, and not

exclusive of, any other remedy conferred hereby, or by Law or equity upon such Party, and the exercise by a Party of any one remedy will not preclude the exercise of
any other remedy.

 
12.18 Specific Performance. Each Party agrees that irreparable damage would occur and that the Parties would not have any adequate remedy at Law in the event that any of

the provisions of this Agreement were not performed in accordance with their specific terms or were otherwise breached. Accordingly, in addition to any other remedies
available under this Agreement, the Parties agree that, prior to the termination of this Agreement, each Party will be entitled to an injunction or injunctions, specific
performance and other equitable relief to prevent the other Party’s breaches of this Agreement and to enforce specifically the terms and provisions of this Agreement
(including the Party’s obligation to consummate the transactions contemplated by this Agreement if required to do so hereunder). Each Party agrees that it will not
oppose the granting of an injunction, specific performance and other equitable relief when expressly available pursuant to the terms of this Agreement, and hereby
waives (i) any defenses in any Legal Proceeding for an injunction, specific performance or other equitable relief, including the defense that the other Parties have an
adequate remedy at Law or an award of specific performance is not an appropriate remedy for any reason at Law or equity and (ii) any requirement under Law to post a
bond, undertaking or other security as a prerequisite to obtaining equitable relief.

 
* * * * *
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IN WITNESS WHEREOF, the Parties have executed this Stock Purchase Agreement on the day and year first above written.

 
 Seller
  
 Akerna Corp.
  
 By: /s/ Jessica Billingsley
 Name: Jessica Billingsley
 Title: CEO
 
 Buyer
  
 365 Holdco LLC
  
 By: /s/ Jeff Kiehn
 Name and Title: Jeff Kiehn, authorized person
 
 The Company
  
 The Nav People, Inc.
  



 By: /s/ Jessica Billingsley

 Name and Title: Jessica Billingsley, CEO
 

[Signature Page to Stock Purchase Agreement]
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Exhibit 10.2
 
ACKNOWLEDGEMENT, TERMINATION AND RELEASE

 
THIS ACKNOWLEDGEMENT, TERMINATION AND RELEASE (this “Agreement”) is effective as of January 11, 2023 by and among Akerna Corp., a Delaware

corporation (“Seller”), and Matthew Dredge, Ian Humphries, Jeff Kiehn, David Walker and Quartermain Investment Holdings, Ltd. (collectively, the “Buyer Parties”). The
Seller and the Buyer Parties are each respectively sometimes referred to herein individually as a “Party” and, collectively, as the “Parties.”
 

WHEREAS, the Parties are each party to that certain Amended and Restated Stock Purchase Agreement dated October 1, 2021, as amended June 10, 2022 (the “2021
SPA”), whereby Seller purchased The Nav People, Inc., a Delaware corporation (the “Company”), from the Buyer Parties for consideration including certain future payments to
the Buyer Parties pursuant to the earn-out provisions of Section 2.04 of the 2021 SPA (the “Seller Earn-Out Obligations”).
 

WHEREAS, the Buyer Parties now desire to purchase the Company from Seller and the Buyer Parties have formed 365 Holdco LLC, a Delaware limited liability
company (“Buyer”), to facilitate such purchase (the “Transaction”).
 

WHEREAS, the Parties intend that a portion of the consideration to be received by the Buyer for the Transaction shall include the cancellation of the Seller Earn-Out
Obligations (the “Earn-Out Cancellation”).

 
WHEREAS, as the Buyer Parties are the owners of the Buyer, each of the Buyer and the Buyer Parties is benefitting from the Earn-Out Cancellation.

 
NOW, THEREFORE, in consideration of the foregoing and the mutual agreements, provisions and covenants contained in this Agreement, and for other good and

valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the undersigned hereby agree as follows:
 

1. Acknowledgments.
 

a. The Seller and the Buyer Parties agree and acknowledge that, solely for the purposes of entering into the Transaction, the amount owed under the Seller Earn-Out
Obligations is $2,283,806.42. To the extent that Seller owes any of the Buyer Parties any amounts (the “Earn-Out Amounts”) under Section 2.04 of the 2021 SPA pursuant to
the Seller Earn-Out Obligations, the Parties hereby agree and acknowledge that (i) the Seller Earn-Out Obligations are hereby cancelled in their entirety, (ii) Seller does not owe
any of the Buyer Parties any of the Earn-Out Amounts, and (c) the Earn-Out Cancellation is supported by valid, sufficient, and adequate consideration. In the event that the
Transaction is not consummated for any reason, neither the determination of the Earn-Out Amount nor the Earn-Out Cancellation granted herein shall be binding on the Parties.
 

b. The Parties hereby agree and acknowledge that Seller has fully satisfied any obligations under Section 2.06 of the 2021 SPA and that none of the Buyer Parties are
owed any remaining amounts under such section.
 

c. Each of the Buyer Parties here acknowledges and agrees that (i) each of the Buyer and the Buyer Parties is benefitting from the Earn-Out Cancellation; and (ii) the
Earn-Out Cancellation is good, valid, and sufficient consideration for the Transaction.
 

d. The Seller hereby acknowledges and agrees that the provisions of Section 6.08 of the 2021 SPA are hereby cancelled in their entirety.
 

 

 

 
2. Buyer Party Release. As partial consideration for the Earn-Out Cancellation, each Buyer Party hereby irrevocably releases and discharges Seller and its

predecessors, successors, and assigns, and each of their respective past, present, and future stockholders, officers, directors, employees, affiliates, and representatives from any
and all claims, contingent or otherwise, that such Buyer Party has or had or could have asserted at any time prior to the date hereof with respect to the 2021 SPA or any other
documents or agreements entered into in connection therewith.
 

3. Seller Release. As partial consideration for the Earn-Out Cancellation, the Seller hereby irrevocably releases and discharges each Buyer Party and its predecessors,
successors, and assigns, and each of their respective past, present, and future stockholders, officers, directors, employees, affiliates, and representatives from any and all claims,
contingent or otherwise, that the Seller has or had or could have asserted at any time prior to the date hereof with respect to the 2021 SPA or any other documents or agreements
entered into in connection therewith.
 

4. Beneficial Ownership of Buyer. Each Buyer Party hereby represents and warrants to Seller that such Buyer Party is a beneficial owner of Buyer and will directly
benefit from the Transaction and all consideration payable in connection therewith.
 

5. Complete Agreement. This Agreement, together with the Stock Purchase Agreement dated January 11, 2023 to consummate the Transaction, constitutes the entire
agreement among the Parties with respect to the subject matter hereof and thereof and shall supersede all previous negotiations, commitments and writings with respect to such
subject matter.
 

6. Governing Law. This Agreement shall be governed by and construed in accordance with the internal laws of the State of Delaware, without regard to conflict of law
principles.
 

7. Counterparts. This Agreement may be executed in one or more counterparts, each of which will be deemed to be an original and all of which, when taken together,
will be deemed to constitute one and the same. This Agreement may be executed by facsimile signatures and electronically delivered signatures, which shall be deemed original
signatures for all purposes.
 

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK.]
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IN WITNESS WHEREOF, the parties have duly executed this Acknowledgement, Termination and Release as of the date set forth above.

 
 Seller
  
 Akerna Corp.
  
 By: /s/ Jessica Billingsley          
 Name: Jessica Billingsley
 Title: CEO

 



 Buyer Parties
  
 /s/ Matthew Dredge
 Matthew Dredge
  
 /s/ Ian Humphries
 Ian Humphries
  
 /s/ Jeff Kiehn
 Jeff Kiehn
  
 /s/ David Walker
 David Walker
 
 Quartermain Investment Holdings Ltd
  
 By: /s/ Daniel Nico Breed
 Name: Daniel Nico Breed
 Title: Authorised Signatory
  
 By:   /s/ Bridgitt Brink        
 Name: Bridgitt Brink
 Title:   Authorised Signatory
 

[Signature Page to Acknowledgement, Termination and Release]
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Exhibit 10.3
 

RELEASE AND AGREEMENT
 

THIS RELEASE AND AGREEMENT (the “Release”) dated January 11 2023 (the “Effective Date”) is granted by HT Investments MA LLC, in its capacity as
collateral agent (the “Collateral Agent”) under that certain Amended and Restated Security and Pledge Agreement dated as of October 5, 2021 (the “Security Agreement”)
related to the issuance of senior secured convertible notes (the “Notes”) by Akern a Corp., a Delaware corporation (the “Company”), acting on behalf of the holders of the
Notes (the “Holders”), for the benefit of the Company and the Company’s wholly-owned subsidiary, The NAV Peopl e Inc., a Delaware corporation (“NAV People”).
 

RECITALS
 

WHEREAS, the Company is party to that certain Securities Purchase Agreement, dated as of October 5, 2021 (as amended, restated, extended, replaced or otherwise
modified from time to time, the “Securities Purchase Agreement”), by and among the Company, the Collateral Agent and the Holders, pursuant to which the Company sold
Notes to the Holders (capitalized terms not defined herein shall have the meaning as set forth in the Securities Purchase Agreement);
 

WHEREAS, as security for the repayment of the Company’s obligations under the Notes, the Company and certain subsidiaries of the Company (the “Material
Subsidiaries”), including, without limitation, NAV People, entered into the Security Agreement, pursuant to which, among other things, the Company granted the Collateral
Agent, in its capacity as collateral agent to the Holders, a first priority security interest on substantially all of the assets of the Company and its Material Subsidiaries, including,
without limitation, a pledge by the Company of all of the outstanding shares (the “NAV Shares) of common stock of NAV People and a pledge by NAV People of 65% of the
issued and outstanding shares of its wholly-owned subsidiary 365 Dynamics People Software and Services Ltd., a British Columbia corporatio n (the “365DP Shares”);
 

WHEREAS, as a further inducement to the Holders purchasing the Notes, NAV People was one of certain grantors (other than the Company) that executed and
delivered an Amended and Restated Guaranty, dated October 5, 2021 (the “Guaranty”) guaranteeing the payment of the Company’s obligations under the Notes and entered
into an Intellectual Property Security Agreement, dated October 5, 2021 (the “IP Agreement”) granting the Collateral Agent a security interest in the intellectual property
collateral of NAV People on the terms set forth in the IP Agreement;
 

WHEREAS, the Company desires to enter into that certain Stock Purchase Agreement (“SPA”) by and between the Company and 365 Holdco LLC (“365”), to be
dated on or about the date hereof, under which the Company will sell to 365 all of the issued and outstanding NAV Shares (the “Sale Transaction”);
 

WHEREAS, the Sale Transaction will release the Company from certain earn-out payments and other financial obligations owed to the principals of 365 and the
Company will receive up to $500,000 in cash from the Sale Transaction;
 

WHEREAS, in order to induce 365 to enter into the SPA and consummate the transactions contemplated thereby, the Company requires a release from its pledge of the
NAV Shares under the Security Agreement and NAV People requires a release from the Security Agreement, the Guaranty and the IP Agreement as described herein;
 

 

 

 
WHEREAS, as inducement to each of the Holders, severally, to consent to this Release, the Company has agreed to deposit the gross aggregate cash proceeds from the

Sale Transaction in an amount of $400,000.00 (the “Closing Sale Proceeds”) and up to an additional $100,000 following release from escrow (together, the “Escrow Release
Sale Proceeds”) in the bank account governed by that certain Amended and Restated Deposit Account Control Agreement dated October 5, 2021 by and between the Collateral
Agent and the Company as set forth on Schedule I hereto (the “DACA Account”).
 

WHEREAS, on or prior to the date hereof, each Holder has, severally, entered into a consent and agreement with the Company, NAV People and 365 pursuant to
which the Holder has consented to this Release in the form attached hereto as Exhibit A (collectively, the “Consents”).
 

NOW, THEREFORE, in consideration of the promises and the mutual representations, warranties, covenants and agreements set forth in this Release and other good
and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto hereby agree as follows
 

1. Release of Security Interest. Effective as of the later (the “Effective Time”) of (x) the time each of the Holders, severally, the Company, NAV People and 365 shall
have duly executed and delivered to the Collateral Agent the Consents, (y) the time of deposit of the Closing Sale Proceeds into the DACA Account and (z) the time the parties
hereto shall have executed and delivered this Release, the Collateral Agent, on behalf of the Holders, hereby irrevocably and unconditionally releases and forever discharges,
from and as of the date hereof, (i) its security interest (including any lien, claim or encumbrances related thereto) in the NAV Shares and (ii) its security interest (including any
lien, claim or encumbrances related thereto) in all the Collateral (as defined in the Security Agreement) of NAV People under the Security Agreement and all the Collateral (as
defined in the IP Agreement) of NAV People under the IP Agreement, including but not limited to its security interest in the 365DP Shares. Effective as of the Effective Time,
without limitation, Collateral Agent irrevocably releases any lien, claim, encumbrance or security interest (including, without limitation, its security interests under the Note) it
may have, solely with respect to the assets of NAV People and not with respect to any other Person. Notwithstanding the foregoing, the Company acknowledges and agrees that
the Collateral Agent’s liens, claims, encumbrances and security interests in all other Collateral under the Security Agreement and the IP Agreement shall not be affected by the
terms and conditions of the Consents and/or the Release, as applicable, and shall continue in full force and effect in accordance with the terms of the Security Agreement and the
IP Agreement.
 

2. Release of Guarantor. Effective as of the Effective Time, the Collateral Agent hereby irrevocably and unconditionally releases and forever discharges NAV People,
and its respective Representatives (solely to the extent acting in such capacity and not as Representatives of any other Person) from any and all Guaranteed Obligations (as
defined in the Guaranty) arising in connection with the Guaranty and the Collateral Agent and NAV People hereby agree that solely in relation to NAV People, the Guaranty
shall have no further force and effect. For purposes of this Section 2, “Representatives” shall mean, with respect to NAV People, any officers, directors, agents, employees,
representatives and attorneys of NAV People. Notwithstanding the foregoing, (x) the Company acknowledges and agrees that the releases set forth in Section 1 and 2 herein
shall not release any Representatives acting in their capacity as officers, directors, agents, employees, representatives and attorneys of the Company or any other Subsidiary, (y)
all other Guaranties shall remain in full force and effect with respect to all other U.S. Subsidiaries of the Company and (z) the Company, NAV People, 365 and each of their
Representatives acknowledge and agree that the execution and delivery of this Release, and the Consents and any documents pertaining hereto is without recourse to, or
representation or warranty by, any Holder or the Collateral Agent.
 

3. Additional Actions. Effective as of the Effective Time, and at all times thereafter upon request of the Company, NAV People or 365, Collateral Agent will take and
execute, or cause to be taken and executed, all actions and further instruments reasonably necessary, at the expense of the Company (in excess of the Legal Fee Amount (as
defined below)), including but not limited to consenting to the Company or NAV People or 365 filing of UCC-3 amendment notices, to effect and give reasonable evidence to
the terms of this Release.
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4. Deposit in DACA Account. At the closing of the Sale Transaction, 365 shall deposit the Closing Sale Proceeds directly into the DACA accounts as set forth on, and

in accordance with, Schedule I hereto. Upon the release of any amounts of the Escrow Release Sale Proceeds, 365 (and/or any escrow agent, as applicable) shall deposit the



released Escrow Release Sale Proceeds directly into the DACA accounts as set forth on, and in accordance with, Schedule I hereto. The Company shall take all actions
necessary to ensure that the Closing Sale Proceeds and Escrow Release Sale Proceeds are promptly and directly deposited into the DACA accounts as set forth on, and in
accordance with, Schedule I hereto. The Company hereby further consents to the Collateral Agent delivering to FIRSTBANK, a Colorado state banking corporation (“Bank”), a
Notice of Exclusive Control, in the form attached hereto as Exhibit B.
 

5. Third Party Beneficiary. 365 is a third party beneficiary of the provisions set forth in this Release. Other than 365, this Release is intended for the benefit of the
parties hereto and their respective permitted successors and assigns, and is not for the benefit of, nor may any provision hereof be enforced by, any other person.

 
6. Fees and Expenses. The Company shall reimburse the Collateral Agent a nonaccountable amount of $15,000 for the legal fees and expenses of Kelley Drye &

Warren LLP, counsel to the Collateral Agent, in connection with the preparation and negotiation of this Release available funds in accordance with the written instructions
delivered to the Company (the “Legal Fee Amount”). The Legal Fee Amount shall be paid by the Company whether or not the transactions contemplated by this Release are
consummated.

 
7. No Material Information. On or before 8 30 a.m., New ork City time, on the fourth (4t ) Business Day occurring after the Effective Date, the Company shall file a

Current Report on Form 8-K describing the terms of the transactions contemplated by this Agreement in the form required by the 1934 Act and attaching this Agreement as an
exhibit to such filing (the “Agreement 8-K Filing”). On or before the first (1st) Business Day occurring after the fourteenth (14t ) calendar day following the Effective Date, the
Company shall file a Current Report on Form 8-K describing any material, non-public information otherwise received by the Collateral Agent and/or any of the Holders, as
applicable, from the Company in the form required by the 1934 Act (the “Other 8-K Filing” and together with the Agreement 8-K Filing, the “8-K Filings”). From and after
the filing of the 8-K Filings with the SEC, no Holder nor the Collateral Agent shall be in possession of any material, nonpublic information received from the Company, any of
its Subsidiaries or any of their respective officers, directors, employees, affiliates or agents, that is not disclosed in the 8-K Filings. In addition, the Company acknowledges and
agrees that any and all confidentiality or similar obligations under any agreement, whether written or oral, between the Company, any of its Subsidiaries or any of their
respective officers, directors, affiliates, employees or agents on the one hand, and each Holder, the Collateral Agent and/or any of their affiliates on the other hand, will
terminate as of the date of filing of the Other 8-K Filing and is of no further force or effect. The Company shall not, and shall cause each of its Subsidiaries and its and each of
their respective officers, directors, affiliates, employees and agents, not to, provide any Holder and/or the Collateral Agent, as applicable, with any material, non-public
information regarding the Company or any of its Subsidiaries from and after the date of the Other 8-K Filing without the express prior written consent of the Collateral Agent.
The Company understands and confirms that the Collateral Agent will rely on the foregoing representations in effecting transactions in securities of the Company.

 
8. Counterparts. This Release may be executed in any number of counterparts and by different parties hereto in separate counterparts, each of which when so executed

and delivered shall be deemed to be an original and all of which taken together shall constitute but one and the same instrument. In the event that any signature is delivered by
facsimile transmission or by an e-mail which contains a portable document format (.pdf) file of an executed signature page, such signature page shall create a valid and binding
obligation of the party executing (or on whose behalf such signature is executed) with the same force and effect as if such signature page were an original thereof.

 
9. No Strict Construction. The language used in this Release will be deemed to be the language chosen by the parties to express their mutual intent, and no rules of

strict construction will be applied against any party.
 
10. Headings. The headings of this Release are for convenience of reference and shall not form part of, or affect the interpretation of, this Release.
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11. Severability. If any provision of this Release is prohibited by law or otherwise determined to be invalid or unenforceable by a court of competent jurisdiction, the

provision that would otherwise be prohibited, invalid or unenforceable shall be deemed amended to apply to the broadest extent that it would be valid and enforceable, and the
invalidity or unenforceability of such provision shall not affect the validity of the remaining provisions of this Release so long as this Release as so modified continues to
express, without material change, the original intentions of the parties as to the subject matter hereof and the prohibited nature, invalidity or unenforceability of the provision(s)
in question does not substantially impair the respective expectations or reciprocal obligations of the parties or the practical realization of the benefits that would otherwise be
conferred upon the parties. The parties will endeavor in good faith negotiations to replace the prohibited, invalid or unenforceable provision(s) with a valid provision(s), the
effect of which comes as close as possible to that of the prohibited, invalid or unenforceable provision(s).

 
12. Amendments. No provision of this Release may be amended other than by an instrument in writing signed by the Company and the Collateral Agent.

 
13. Further Assurances. Each party shall do and perform, or cause to be done and performed, all such further acts and things, and shall execute and deliver all such

other agreements, certificates, instruments and documents, as the other party may reasonably request in order to carry out the intent and accomplish the purposes of this Release
and the consummation of the transactions contemplated hereby.

 
14. Successors and Assigns. This Release shall be binding upon and inure to the benefit of the parties and their respective successors and assigns.

 
15. Governing Law; Jurisdiction; Jury Trial. All questions concerning the construction, validity, enforcement and interpretation of this Release shall be governed by

the internal laws of the State of New ork, without giving effect to any choice of law or conflict of law provision or rule (whether of the State of New ork or any other
jurisdictions) that would cause the application of the laws of any jurisdictions other than the State of New ork. Each party hereby irrevocably submits to the exclusive
jurisdiction of the state and federal courts sitting in The City of New ork, Borough of Manhattan, for the adjudication of any dispute hereunder or in connection herewith or with
any transaction contemplated hereby or discussed herein, and hereby irrevocably waives, and agrees not to assert in any suit, action or proceeding, any claim that it is not
personally subject to the jurisdiction of any such court, that such suit, action or proceeding is brought in an inconvenient forum or that the venue of such suit, action or
proceeding is improper. Each party hereby irrevocably waives personal service of process and consents to process being served in any such suit, action or proceeding by mailing
a copy thereof to such party at the address for such notices to it under this Release and agrees that such service shall constitute good and sufficient service of process and notice
thereof. Nothing contained herein shall be deemed to limit in any way any right to serve process in any manner permitted by law. EACH PARTY HEREBY
IRREVOCABLY WAIVES ANY RIGHT IT MAY HAVE, AND AGREES NOT TO REQUEST, A JURY TRIAL FOR THE ADJUDICATION OF ANY DISPUTE
HEREUNDER OR IN CONNECTION WITH OR ARISING OUT OF THIS RELEASE OR ANY TRANSACTION CONTEMPLATED HEREBY.

 
[Signature Page Follows]
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IN WITNESS WHEREOF, the Holder and the Company have caused their respective signature page to this Release to be duly executed as of the date first written

above.
 
 COMPANY:
   
 AKERNA CORP.
   
 By: /s/ Jessica Billingsley



  Name: Jessica Billingsley
  Title: Chief Executive Officer
 
Acknowledged and agreed as of this of January 2023, by
 
365:
 
365 HOLDCO LLC  
   
By: /s/ Jeff Kiehn  
 Name:  Jeff Kiehn  
 Title: Authorized signatory  
 
NAV PEOPLE:
 
THE NAV PEOPLE INC.  
    
By: /s/ Jessica Billingsley  
 Name: Jessica Billingsley  
 Title: Chief Executive Officer  
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IN WITNESS WHEREOF, the Collateral Agent and the Company have caused their respective signature page to this Release to be duly executed as of the date first

written above.
 
 COLLATERAL AGENT:
   
 HT INVESTMENTS MA LLC
   
 By: /s/ Eric Helenek
  Name: Eric Helenek
  Title: Authorized Signatory

 

 

 
Schedule I

 
DACA ACCOUNT

 
A. HIGH TRAIL INVESTMENTS ON LLC

Closing Sale Proceeds: $208,157.34
Account Number: ***
FIRSTBANK, a Colorado state banking corporation
12345 West Colfax Avenue Lakewood, CO 802015

 
B. ALTO OPPORTUNITY MASTER FUND, SPC - SEGREGATED MASTER PORTFOLIO B

Closing Sale Proceeds: $191,842.66
Account Number: ***
FIRSTBANK, a Colorado state banking corporation
12345 West Colfax Avenue Lakewood, CO 802015

 
C. Allocations of Escrow Release Sale Proceeds (if any):

52% to High Trail Investments ON LLC
48% to Alto Opportunity Master Fund, SPC - Segregated Master Portfolio B

 

 

 
Exhibit A

 
Form of Consent

 
[See attached]

 
 
 
 

 

 
Exhibit B

 
FORM OF NOTICE OF EXCLUSIVE CONTROL

 



HT Investments MA LLC
c/o High Trail Capital LP
80 River Street, Suite 4C

Hoboken, NJ 07030
 
January _, 2023
 
EMAIL
 
FIRSTBANK
12345 West Colfax Avenue
Lakewood, Colorado 80215
Email: ***
Telephone: ***
ATTENTION: Business Banking President (DACA)
 
With a copy to:
 
FIRSTBANK - Denver Market
 
ATTENTION: Executive Vice President
12345 West Colfax Avenue
Lakewood, CO 80215
Email: ***
Telephone: ***
 
Re: Notice of Exclusive Control: Akerna Corp. and MJ Freeway, LLC
 
Ladies and Gentlemen:
 

As referenced in paragraph 2 of the Deposit Account Control Agreement dated as of October 5, 2021, by and among Akerna Corp, a Delaware corporation, MJ
Freeway, LLC a Colorado limited liability company, us and you, (a copy of which is attached), we hereby give you notice that we will hereafter exercise exclusive control over
the DACA Account. You are hereby instructed not to accept any direction or instruction with respect to the DACA Account from any person other than the undersigned, unless
otherwise ordered by a court of competent jurisdiction.

 
 Very truly yours,
  
 HT Investments MA LLC,
 a Delaware limited liability company
   
 By:  
 Name: Eric Helenek
 Title: Authorized Signatory

 
 
 

 



Exhibit 10.4
 

CONSENT AND AGREEMENT
 

This CONSENT AND AGREEMENT (the “Consent”) is made on January 11, 2023 (the “Effective Date”), by and between the undersigned investor (the “Holder”)
and Akerna Corp., a Delaware corporation (the “Company”).
 

RECITALS
 

WHEREAS, the Company is party to that certain Securities Purchase Agreement, dated as of October 5, 2021 (as amended, restated, extended, replaced or otherwise
modified from time to time, the “Securities Purchase Agreement”), by and among the Company, the Holder and the other investors party thereto (the “Other Holders”, and
together with the Holder, the “Holders”) and HT Investments MA LLC, in its capacity as collateral agent to the Holders (the “Collateral Agent”), pursuant to which the
Company sold certain senior secured convertible notes (the “Notes”) to the Holders (capitalized terms not defined herein shall have the meaning as set forth in the Securities
Purchase Agreement);
 

WHEREAS, as security for the repayment of the Company’s obligations under the Notes, the Company and certain subsidiaries of the Company (the “Material
Subsidiaries”), including, without limitation, The NAV People, Inc. (“NAV People”), entered into that certain Amended and Restated Security and Pledge Agreement dated as
of October 5, 2021 (the “Security Agreement”), pursuant to which, among other things, the Company granted the Collateral Agent, in its capacity as collateral agent to the
Holders, a first priority security interest on substantially all of the assets of the Company and its Material Subsidiaries, including, without limitation, a pledge by the Company
of all of the outstanding shares (the “NAV Shares) of common stock of NAV People and a pledge by NAV People of 65% of the issued and outstanding shares of its wholly-
owned subsidiary 365 Dynamics People Software and Services Ltd., a British Columbia corporation (the “365DP Shares”);
 

WHEREAS, as a further inducement to the Holders purchasing the Notes, NAV People was one of certain grantors (other than the Company) that executed and
delivered an Amended and Restated Guaranty, dated October 5, 2021 (the “Guaranty”) guaranteeing the payment of the Company’s obligations under the Notes and entered
into an Intellectual Property Security Agreement, dated October 5, 2021 (the “IP Agreement”) granting the Collateral Agent a security interest in the intellectual property
collateral of NAV People on the terms set forth in the IP Agreement;
 

WHEREAS, the Company desires to enter into that certain Stock Purchase Agreement (“SPA”) by and between the Company and 365 Holdco LLC (“365”), to be
dated on or about the date hereof, in the form attached hereto as Exhibit A, under which the Company will sell to 365 all of the issued and outstanding NAV Shares (the “Sale
Transaction”);
 

WHEREAS, the Sale Transaction will release the Company from certain earn-out payments and other financial obligations owed to the principals of 365 and the
Company will receive up to $500,000 in cash from the Sale Transaction;
 

WHEREAS, in order to induce 365 to enter into the SPA and consummate the transactions contemplated thereby, the Company requires a release from its pledge of the
NAV Shares under the Security Agreement and NAV People requires a release from the Security Agreement, the Guaranty and the IP Agreement as described herein;
 

WHEREAS, as inducement to the Holder to enter into this Consent, the Company has agreed to deposit the gross aggregate cash proceeds from the Sale Transaction in
an amount of $400,000.00 (the “Closing Sale Proceeds”) and up to an additional $100,000 following release from escrow (together, the “Escrow Release Sale Proceeds”) in
the bank accounts governed by that certain Amended and Restated Deposit Account Control Agreement dated October 5, 2021 by and between the Collateral Agent and the
Company as set forth on Schedule I hereto (the “DACA Account”);
 

 

 

 
WHEREAS, the Holder desires to consent to the releases pursuant to the terms and conditions set forth herein and to instruct the Collateral Agent to execute and

perform the terms and conditions of that certain release attached hereto as Exhibit B (the “Release”); and
 

WHEREAS, concurrently herewith, each Other Holder has received a consent in the form of this Consent (each, an “Other Consent”, and together with this Consent,
the “Consents”) and the Company is seeking to obtain Consents from each of the Holders.
 

NOW, THEREFORE, in consideration of the promises and the mutual representations, warranties, covenants and agreements set forth in this Consent and other good
and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto hereby agree as follows:
 

1. Release of Security Interest. Effective as of the later of (x) the time each Holder and the Company, severally, shall have executed and delivered to the Collateral
Agent and the Company a duly and fully executed consent in the form of this Consent and (y) the time of deposit of the Closing Sale Proceeds into the DACA Account (the
“Effective Time”), the Holder hereby consents to the Collateral Agent’s irrevocable and unconditional release and forever discharge of (i) its security interest (including any
lien, claim or encumbrances related thereto) in the NAV Shares, (ii) its security interest (including any lien, claim or encumbrances related thereto) in all the Collateral (as
defined in the Security Agreement) of NAV People under the Security Agreement and all the Collateral (as defined in the IP Agreement) of NAV People under the IP
Agreement, including but not limited to its security interest in the 365DP Shares and (iii) any lien, claim, encumbrance or security interest (including, without limitation, its
security interests under the Note) it may have, solely with respect to the assets of NAV People and not with respect to any other Person. Notwithstanding the foregoing, the
Company acknowledges and agrees that the Collateral Agent’s liens, claims, encumbrances and security interests in all other Collateral under the Security Agreement and the IP
Agreement shall not be affected by the terms and conditions of the Consents and/or the Release, as applicable, and shall continue in full force and effect in accordance with the
terms of the Security Agreement and the IP Agreement.
 

2. Release of Guarantor. Effective as of the Effective Time, the Holder hereby consents to the Collateral Agent’s irrevocable and unconditional release and forever
discharge of NAV People, and its respective Representatives (solely to the extent acting in such capacity and not as Representatives of any other Person) from any and all
Guaranteed Obligations (as defined in the Guaranty) arising in connection with the Guaranty and the Collateral Agent and NAV People hereby agree that solely in relation to
NAV People, the Guaranty shall have no further force and effect. For purposes of this Section 2, “Representatives” shall mean, with respect to NAV People, any officers,
directors, agents, employees, representatives and attorneys of NAV People. Notwithstanding the foregoing, (x) the Company acknowledges and agrees that the releases set forth
in Section 1 and 2 herein shall not release any Representatives acting in their capacity as officers, directors, agents, employees, representatives and attorneys of the Company or
any other Subsidiary, (y) all other Guaranties shall remain in full force and effect with respect to all other U.S. Subsidiaries of the Company and (z) the Company, NAV People,
365 and each of their Representatives acknowledge and agree that the execution and delivery of this Consent, the Other Consent and the Release and any documents pertaining
hereto is without recourse to, or representation or warranty by, the Holder, the Collateral Agent or any Other Holder.
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3. Deposit in DACA Account. At the closing of the Sale Transaction, 365 shall deposit the Closing Sale Proceeds directly into the DACA accounts as set forth on, and



in accordance with, Schedule I hereto. Upon the release of any amounts of the Escrow Release Sale Proceeds, 365 (and/or any escrow agent, as applicable) shall deposit the
released Escrow Release Sale Proceeds directly into the DACA accounts as set forth on, and in accordance with, Schedule I hereto. The Company shall take all actions
necessary to ensure that the Closing Sale Proceeds and Escrow Release Sale Proceeds are promptly and directly deposited into the DACA accounts as set forth on, and in
accordance with, Schedule I hereto.
 

4. No Material Information. On or before 8:30 a.m., New ork City time, on the fourth (4t ) Business Day occurring after the Effective Date, the Company shall file a
Current Report on Form 8-K describing the terms of the transactions contemplated by this Agreement in the form required by the 1934 Act and attaching this Agreement as an
exhibit to such filing (the “Agreement 8-K Filing”). On or before the first (1st) Business Day occurring after the fourteenth (14t ) calendar day following the Effective Date, the
Company shall file a Current Report on Form 8-K describing any material, non-public information otherwise received by the Collateral Agent and/or any of the Holders, as
applicable, from the Company in the form required by the 1934 Act (the “Other 8-K Filing” and together with the Agreement 8-K Filing, the “8-K Filings”). From and after
the filing of the 8-K Filings with the SEC, no Holder nor the Collateral Agent shall be in possession of any material, nonpublic information received from the Company, any of
its Subsidiaries or any of their respective officers, directors, employees, affiliates or agents, that is not disclosed in the 8-K Filings. In addition, the Company acknowledges and
agrees that any and all confidentiality or similar obligations under any agreement, whether written or oral, between the Company, any of its Subsidiaries or any of their
respective officers, directors, affiliates, employees or agents on the one hand, and each Holder, the Collateral Agent and/or any of their affiliates on the other hand, will
terminate as of the date of filing of the Other 8-K Filing and is of no further force or effect. The Company shall not, and shall cause each of its Subsidiaries and its and each of
their respective officers, directors, affiliates, employees and agents, not to, provide any Holder and/or the Collateral Agent, as applicable, with any material, non-public
information regarding the Company or any of its Subsidiaries from and after the date of the Other 8-K Filing without the express prior written consent of such Holder and/or the
Collateral Agent, as applicable. The Company understands and confirms that the Holder will rely on the foregoing representations in effecting transactions in securities of the
Company.

 
5. Counterparts. This Consent may be executed in any number of counterparts and by different parties hereto in separate counterparts, each of which when so executed

and delivered shall be deemed to be an original and all of which taken together shall constitute but one and the same instrument. In the event that any signature is delivered by
facsimile transmission or by an e-mail which contains a portable document format (.pdf) file of an executed signature page, such signature page shall create a valid and binding
obligation of the party executing (or on whose behalf such signature is executed) with the same force and effect as if such signature page were an original thereof.

 
6. No Strict Construction. The language used in this Consent will be deemed to be the language chosen by the parties to express their mutual intent, and no rules of

strict construction will be applied against any party.
 
7. Headings. The headings of this Consent are for convenience of reference and shall not form part of, or affect the interpretation of, this Consent.
 
8. Severability. If any provision of this Consent is prohibited by law or otherwise determined to be invalid or unenforceable by a court of competent jurisdiction, the

provision that would otherwise be prohibited, invalid or unenforceable shall be deemed amended to apply to the broadest extent that it would be valid and enforceable, and the
invalidity or unenforceability of such provision shall not affect the validity of the remaining provisions of this Consent so long as this Consent as so modified continues to
express, without material change, the original intentions of the parties as to the subject matter hereof and the prohibited nature, invalidity or unenforceability of the provision(s)
in question does not substantially impair the respective expectations or reciprocal obligations of the parties or the practical realization of the benefits that would otherwise be
conferred upon the parties. The parties will endeavor in good faith negotiations to replace the prohibited, invalid or unenforceable provision(s) with a valid provision(s), the
effect of which comes as close as possible to that of the prohibited, invalid or unenforceable provision(s).
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9. Amendments. No provision of this Consent may be amended other than by an instrument in writing signed by the Company and the Holder.
 
10. Further Assurances. Each party shall do and perform, or cause to be done and performed, all such further acts and things, and shall execute and deliver all such

other agreements, certificates, instruments and documents, as the other party may reasonably request in order to carry out the intent and accomplish the purposes of this Consent
and the consummation of the transactions contemplated hereby.

 
11. Successors and Assigns. This Consent shall be binding upon and inure to the benefit of the parties and their respective successors and assigns.
 
12. Governing Law; Jurisdiction; Jury Trial. All questions concerning the construction, validity, enforcement and interpretation of this Consent shall be governed by

the internal laws of the State of New ork, without giving effect to any choice of law or conflict of law provision or rule (whether of the State of New ork or any other
jurisdictions) that would cause the application of the laws of any jurisdictions other than the State of New ork. Each party hereby irrevocably submits to the exclusive
jurisdiction of the state and federal courts sitting in The City of New ork, Borough of Manhattan, for the adjudication of any dispute hereunder or in connection herewith or with
any transaction contemplated hereby or discussed herein, and hereby irrevocably waives, and agrees not to assert in any suit, action or proceeding, any claim that it is not
personally subject to the jurisdiction of any such court, that such suit, action or proceeding is brought in an inconvenient forum or that the venue of such suit, action or
proceeding is improper. Each party hereby irrevocably waives personal service of process and consents to process being served in any such suit, action or proceeding by mailing
a copy thereof to such party at the address for such notices to it under this Consent and agrees that such service shall constitute good and sufficient service of process and notice
thereof. Nothing contained herein shall be deemed to limit in any way any right to serve process in any manner permitted by law. EACH PARTY HEREBY
IRREVOCABLY WAIVES ANY RIGHT IT MAY HAVE, AND AGREES NOT TO REQUEST, A JURY TRIAL FOR THE ADJUDICATION OF ANY DISPUTE
HEREUNDER OR IN CONNECTION WITH OR ARISING OUT OF THIS CONSENT OR ANY TRANSACTION CONTEMPLATED HEREBY.

 
13. Most Favored Nation. The Company hereby represents and warrants as of the date hereof and covenants and agrees from and after the date hereof that none of the

terms offered to any Person with respect to any consent, release, amendment, settlement or waiver relating to the terms, conditions and transactions contemplated hereby (each a
“Settlement Document”), is or will be more favorable to such Person than those of the Holder and this Consent. If, and whenever on or after the date hereof, the Company
enters into a Settlement Document, then (i) the Company shall provide notice thereof to the Holder immediately following the occurrence thereof and (ii) the terms and
conditions of this Consent shall be, without any further action by the Holder or the Company, automatically amended and modified in an economically and legally equivalent
manner such that the Holder shall receive the benefit of the more favorable terms and/or conditions (as the case may be) set forth in such Settlement Document, provided that
upon written notice to the Company at any time the Holder may elect not to accept the benefit of any such amended or modified term or condition, in which event the term or
condition contained in this Consent shall apply to the Holder as it was in effect immediately prior to such amendment or modification as if such amendment or modification
never occurred with respect to the Holder. The provisions of this Section 13 shall apply similarly and equally to each Settlement Document.

 
14. Independent Nature of Holder’s Obligations and Rights. The obligations of the Holder under this Consent are several and not joint with the obligations of any Other

Holder, and the Holder shall not be responsible in any way for the performance of the obligations of any Other Holder under any Other Consent. Nothing contained herein or in
any Other Consent, and no action taken by the Holder pursuant hereto, shall be deemed to constitute the Holder and Other Holders as a partnership, an association, a joint
venture or any other kind of entity, or create a presumption that the Holder and Other Holders are in any way acting in concert or as a group with respect to such obligations or
the transactions contemplated by this Consent or any Other Consent and the Company acknowledges that, to the best of its knowledge, the Holder and the Other Holders are not
acting in concert or as a group with respect to such obligations or the transactions contemplated by this Consent or any Other Consent. The Company and the Holder confirm
that the Holder has independently participated in the negotiation of the transactions contemplated hereby with the advice of its own counsel and advisors. The Holder shall be
entitled to independently protect and enforce its rights, including, without limitation, the rights arising out of this Consent, and it shall not be necessary for any Other Holder to
be joined as an additional party in any proceeding for such purpose.
 



[Signature Page Follows]
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IN WITNESS WHEREOF, the Holder and the Company have caused their respective signature page to this Consent to be duly executed as of the date first written

above.
 
 COMPANY:
  
 AKERNA CORP.
   
 By: /s/ Jessica Billingsley
  Name: Jessica Billingsley  
 Title: Chief Executive Officer
 
Acknowledged and agreed as of this ____of January 2023, by:
 
365:
 
365 HOLDCO LLC  
   
By: /s/ Jeff Kiehn  
 Name: Jeff Kiehn  

Title: Authorized signatory  
 
NAV PEOPLE:
 
THE NAV PEOPLE INC.  
   
By: /s/ Jessica Billingsley  

Name: Jessica Billingsley  
Title: Chief Executive Officer  
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IN WITNESS WHEREOF, the Holder and the Company have caused their respective signature page to this Consent to be duly executed as of the date first written

above.
 
 HOLDER:
  
 HIGH TRAIL INVESTMENTS ON LLC
    
 By: /s/ Eric Helenek
  Name: Eric Helenek
  Title: Authorized Signatory
 

 

 

 
IN WITNESS WHEREOF, the Holder and the Company have caused their respective signature page to this Consent to be duly executed as of the date first written

above.
 
 HOLDER:
  
 ALTO OPPORTUNITY MASTER FUND,

SPC - SEGREGATED MASTER 
PORTFOLIO B

    
 By: /s/ Waqas Khatri
  Name: Waqas Khatri
  Title: Director   
 

 

 

 
Schedule I

 
DACA ACCOUNT

 



A. HIGH TRAIL INVESTMENTS ON LLC
Closing Sale Proceeds: $208,157.34
Account Number: ***

 FIRSTBANK, a Colorado state banking corporation
 12345 West Colfax Avenue Lakewood, CO 802015
 
B. ALTO OPPORTUNITY MASTER FUND, SPC - SEGREGATED MASTER
 PORTFOLIO B
 Closing Sale Proceeds: $191,842.66
 Account Number: ***
 FIRSTBANK, a Colorado state banking corporation
 12345 West Colfax Avenue Lakewood, CO 802015
 
C. Allocations of Escrow Release Sale Proceeds (if any):
 52% to High Trail Investments ON LLC
 48% to Alto Opportunity Master Fund, SPC - Segregated Master Portfolio B
 

 

 

 
EXHIBIT A

 
SPA

 
(See attached)

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

 
EXHIBIT B

 
FORM OF RELEASE

 
(See attached)

 
 
 
 



Exhibit 99.1
 

AKERNA CORP.
Unaudited Pro Forma Condensed Consolidated Financial Information

 
On January 11, 2023, Akerna Corp. (the “Company”) completed the sale of its wholly-owned subsidiary The NAV People Inc. d.b.a. 365 Cannabis (“365 Cannabis”), pursuant
to a Stock Purchase Agreement (the “SPA”), dated as of January 11, 2023, by and between the Company, 365 Cannabis and 365 Holdco LLC (the “Buyers”), for (i) cash in the
amount of $500,000 and (ii) the termination and release of the Company’s obligation to the Buyers for contingent consideration in connection with the Company’s original
acquisition of 365 Cannabis from the Buyers in 2021 (the “Earn-out Obligation”), subject to customary post-closing adjustments, if any. Post-closing adjustments are primarily
associated with certain adjustments in accounts payable and indemnification obligations in accordance with the SPA. Upon completion of the sale, $400,000 of the total cash
proceeds was placed into restricted accounts held as security for the senior secured convertible notes of the Company while $100,000 was subject to a hold-back by the Buyers
to be released to the Company and also placed into restricted accounts after all post-closing adjustments, if any, are resolved. As of September 30, 2022, the Company
estimated the Earn-out Obligation at $3.3 million which was reflected on its condensed consolidated balance sheet included in the Company’s Form 10-Q for the quarterly
period ended September 30, 2022, filed with the Securities and Exchange Commission (the “SEC”) on November 14, 2022. In accordance with the SPA, the Company and the
Buyers agreed that the value of the Earn-out Obligation was $2,283,806 for purposes of the sale of 365 Cannabis.
 
The sale of 365 Cannabis is considered a significant disposition for purposes of Item 2.01 of Form 8-K. Accordingly, the Company has prepared the accompanying unaudited
pro forma condensed consolidated financial information in accordance with Article 11 of Regulation S-K.
 
The accompanying unaudited pro forma condensed consolidated balance sheet gives effect to the sale of 365 Cannabis as if it had occurred on September 30, 2022, the date of
the Company’s most recently filed balance sheet. The accompanying unaudited pro forma condensed consolidated statement of operations for the year ended December 31,
2021 and the nine months ended September 30, 2022 gives effect to the sale of 365 Cannabis as if it had occurred on January 1, 2021.
 
The unaudited pro forma condensed consolidated financial information should be read in conjunction with: (i) the audited consolidated financial statements and notes as of and
for the year ended December 31, 2021 and “Management’s Discussion and Analysis of Financial Condition and Results of Operations” included in the Company’s Form 10-K
for the year ended December 31, 2021 filed with the SEC on March 31, 2022 and (ii) the Company’s unaudited condensed consolidated financial statements and notes as of and
for the period ended September 30, 2022 and “Management’s Discussion and Analysis of Financial Condition and Results of Operations” included in the Company’s Form 10-Q
for the quarterly period ended September 30, 2022 filed with the SEC.
 
The unaudited pro forma condensed consolidated financial information is presented based on assumptions, adjustments and currently available information described in the
accompanying notes and is intended for informational purposes only. The unaudited pro forma condensed consolidated financial information is not necessarily indicative of
what the Company’s results of operations or financial condition would have been had the sale of 365 Cannabis occurred on the dates assumed. In addition, it is not necessarily
indicative of the Company’s future results of operations or financial condition.
 

 

 

 
AKERNA CORP.

PRO FORMA CONDENSED CONSOLIDATED BALANCE SHEET
September 30, 2022

(Unaudited)
 

     Pro Forma     
  As Reported   Adjustments   Pro Forma  

Assets          
Current assets          

Cash  $ 2,490,662  $ (490,159)(b)  $ 2,000,503 
Restricted cash   7,008,261   400,000(a)(b)   7,408,261 
Accounts receivable, net   1,371,133   (492,110)(b)   879,023 
Prepaid expenses and other current assets   2,330,032   (396,999)(a)(b)  1,933,033 

Total current assets   13,200,088   (979,268)   12,220,820 
Fixed assets, net   124,760   (70,199)(b)   54,561 
Investments, net   226,101   -   226,101 
Capitalized software, net   6,009,163   (609,554)(b)   5,399,609 
Intangible assets, net   17,005,584   (13,436,000)(b)   3,569,584 
Goodwill   9,025,589   (3,492,459)(b)   5,533,130 

Total assets  $ 45,591,285  $ (18,587,480)  $ 27,003,805 

             
Liabilities and Equity             
Current liabilities             

Accounts payable, accrued expenses and other accrued liabilities  $ 4,630,681  $ (1,178,430)(b)  $ 3,452,251 
Contingent consideration payable   3,300,000   (3,300,000)(a)   - 
Current portion of deferred revenue   2,151,235   (1,690,294)(b)   460,941 
Current portion of long-term debt   9,900,000   -   9,900,000 
Derivative liability   9,025   -   9,025 

Total current liabilities   19,990,941   (6,168,724)   13,822,217 
Long-term portion of deferred revenue   499,206   (316,685)(b)   182,521 
Long-term debt, less current portion   4,575,000   -   4,575,000 
Deferred income tax liabilities   431,453   (590,082)(b)   (158,629)

Total liabilities   25,496,600   (7,075,491)   18,421,109 
             
Commitments and contingencies   -   -   - 
             
Equity             

Preferred stock   -   -   - 
Special voting preferred stock   2,227,619   -   2,227,619 
Common stock   402   -   402 
Additional paid-in capital   159,841,800   -   159,841,800 
Accumulated other comprehensive income   356,028   -   356,028 
Accumulated deficit   (142,331,164)   (11,511,989)(b)   (153,843,153)



Total equity   20,094,685   (11,511,989)   8,582,696 
Total liabilities and equity  $ 45,591,285  $ (18,587,480)  $ 27,003,805 
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AKERNA CORP.

PRO FORMA CONDENSED CONSOLIDATED STATEMENT OF OPERATIONS
Year Ended December 31, 2021

(Unaudited)
 
     Pro Forma     
  As Reported   Adjustments (c)   Pro Forma  
Revenue          

Software  $ 18,998,409  $ (2,363,010)  $ 16,635,399 
Consulting   1,510,413   -   1,510,413 
Other revenue   176,152   (43,845)   132,307 

Total revenue   20,684,974   (2,406,855)   18,278,119 
Cost of revenue   8,119,487   (604,357)   7,515,130 
Gross profit   12,565,487   (1,802,498)   10,762,989 
Operating expenses             

Product and development   6,271,966   (269,696)   6,002,270 
Sales and marketing   9,108,173   (1,195,230)   7,912,943 
General and administrative   10,422,207   (239,460)   10,182,747 
Depreciation and amortization   5,735,150   (447,242)   5,287,908 
Impairment of long-loved assets   14,383,310   -   14,383,310 
Change in fair value of contingent consideration   -   -   - 

Total operating expenses   45,920,806   (2,151,628)   43,769,178 
Loss from operations   (33,355,319)   349,130   (33,006,189)
Other (expense) income             

Interest (expense) income, net   (1,531,497)   -   (1,531,497)
Change in fair value of convertible notes   (1,365,904)   -   (1,365,904)
Change in fair value of derivative liability   248,198   -   248,198 
Gain on forgiveness of PPP Loan   2,234,730   -   2,234,730 
Other (expense) income, net   186,420   -   186,420 

Total other (expense) income   (228,053)   -   (228,053)
             
Net loss before income taxes and equity in losses of investee   (33,583,372)   349,130   (33,234,242)

Income tax (expense) benefit   2,262,225   (2,050,611)   211,614 
Equity in losses of investee   (7,564)   -   (7,564)

Net loss  $ (31,328,711)  $ (1,701,481)  $ (33,030,192)

             
Basic and diluted weighted average common shares outstanding   1,282,098       1,282,098 

Basic and diluted net loss per common share  $ (24.44)      $ (25.76)
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AKERNA CORP.

PRO FORMA CONDENSED CONSOLIDATED STATEMENT OF OPERATIONS
Nine Months Ended September 30, 2022

(Unaudited)
 

     Pro Forma     
  As Reported   Adjustments (c)   Pro Forma  
Revenue          

Software  $ 17,756,272  $ (7,094,793)  $ 10,661,479 
Consulting   618,809   -   618,809 
Other revenue   74,443   (44,128)   30,315 

Total revenue   18,449,524   (7,138,921)   11,310,603 
Cost of revenue   6,091,511   (1,865,715)   4,225,796 
Gross profit   12,358,013   (5,273,206)   7,084,807 
Operating expenses             

Product and development   5,240,922   (1,220,718)   4,020,204 
Sales and marketing   8,304,411   (3,140,962)   5,163,449 
General and administrative   6,812,617   (411,902)   6,400,715 
Depreciation and amortization   6,094,963   (1,425,869)   4,669,094 
Impairment of long-loved assets   39,600,587   (8,995,533)   30,605,054 
Change in fair value of contingent consideration   (3,000,000)   3,000,000   - 

Total operating expenses   63,053,500   (12,194,984)   50,858,516 
Loss from operations   (50,695,487)   6,921,778   (43,773,709)
Other (expense) income             

Interest (expense) income, net   (609,746)   345   (609,401)
Change in fair value of convertible notes   (2,840,000)   -   (2,840,000)



Change in fair value of derivative liability   54,153   -   54,153 
Total other (expense) income   (3,395,593)   345   (3,395,248)

             
Net loss before income taxes and equity in losses of investee   (54,091,080)   6,922,123   (47,168,957)

Income tax (expense) benefit   268,152   -   268,152 
Equity in losses of investee   -   -   - 

Net loss  $ (53,822,928)  $ 6,922,123  $ (46,900,805)

             
Basic and diluted weighted average common shares outstanding   2,421,262       2,421,262 

Basic and diluted net loss per common share  $ (22.23)      $ (19.37)
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AKERNA CORP.

NOTES TO UNAUDITED PRO FORMA CONDENSED CONSOLIDATED FINANCIAL INFORMATION
 

The following describes the pro forma adjustments reflected in the presentation of the accompanying pro forma condensed consolidated balance sheet and pro forma condensed
consolidated statements of operations:
 

(a) – Adjustment reflects the consideration received including restricted cash ($400,000), a hold-back receivable ($100,000) and the termination and release of the Earn-out
Obligation at its unadjusted value of $3.3 million as if the closing date of the sale occurred on September 30, 2022.

 
(b) – Adjustment reflects the disposition of the assets and liabilities of 365 Cannabis and the impact of the sale to equity.

 
(c) – Adjustments reflect the historical operating results of the 365 Cannabis for the yar ended December 31, 2021 an the nine months ended September 30, 2022.
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